BUDGET ACT OF 2006-07

AB 1806 (Committee on Budget) Chapter 69, Statutes of 2006:

· Budget trailer bill that authorizes the reallocation of $15 million of unused Proposition 46 housing bond money originally designated for student housing to the Transit-Oriented Housing Component of the Downtown Rebound Program, rather than the Adaptive Reuse Component of that program, as existing law would require.
BUILDING STANDARDS

Developing building standards requires a balancing act between health and safety concerns and the costs of addressing those concerns.  Developers insist that it is difficult to build affordable housing when regulations increase their construction costs:  consumer groups, fire departments, and disabled advocates argue for safer, more energy efficient and more accessible buildings.  The public policy struggle is in determining the proper balance between the two aforementioned concerns.   

Building standards in California are based upon model codes, such as the Uniform Building Code and the Uniform Mechanical Code.  Model codes are published and approved by groups of national and regional experts on structural, mechanical, electrical, plumbing, and fire safety standards. 

California building standards are adopted through a process in which state agencies, using the model codes, propose additions or changes to the California Building Standards Code (also known as Title 24 of the California Administrative Code).  The California Building Standards Commission then reviews, and adopts or rejects the proposed changes.  An updated version of the code is published every three years.  Local governments can modify the code, but those modifications must be equal to or more stringent than the statewide standard.  

The code applies to all buildings and residential occupancies.  Some structures, however, such as high-rise commercial buildings and private schools, are not subject to the code and are governed by the model codes and local ordinances. 

Although most building standards are created and adopted in the administrative process, bills are introduced each year that propose new building standards or amendments to existing building standards.  These bills are drafted in response to natural disasters, requests by industries or proposals by consumer groups in reaction to perceived dangers relating to existing building standards.

Major legislation

AB 304 (Hancock) Chapter 525, Statutes of 2005:

· Allows local governments to establish seismic retrofit standards for "soft story" multi-unit residential buildings.  

· Defines soft story residential buildings as a subset of multi-story wood frame structures that may have inadequately braced lower stories and may not be able to resist earthquake motion.

· Declares that the International Existing Building Code is the nationally recognized model code relating to the retrofit of existing buildings, but allows the California Building Standards Commission (CBSC) or a local government to adopt model codes.

· Provides that any locally adopted standards shall remain in effect until such time as CBSC adopts statewide standards relating to the retrofit of existing building, after which time the CBSC standards shall apply, unless the local agency amends the statewide standards pursuant to current Health & Safety Code Section 17958.5, which allows a local jurisdiction to amend the statewide standards to account for local climatic, geological, or topographical conditions.

AB 2496 (Laird) Vetoed:
· Would have phased in requirements that water closets and urinals have lower flush volumes, generally reducing toilets from 1.6 gallons per flush to 1.3, and urinals from 1.0 gallons per flush to 0.5 gallons per flush by January 1, 2009.
· Would have required all nonwater-supplied urinals sold or installed until January 1, 2009 to satisfy specified performance standards.
· Would have allowed the California Building Standards Commission, upon the recommendation of the Department of Housing and Community Development, to delay the implementation of the new requirements for water closets and urinals through regulation by up to two years if the commission determines that manufacturers are not capable of producing enough units to meet demand or if there are significant technical problems.
· Would have allowed the commission to reduce the quantity of water per flush required by this bill based on the future versions of the California Plumbing Code.
Governor Schwarzenegger's veto message:  California has long been a leader in water conservation.  The states movement to low-flow toilets in the early 1990s paved the way for the federal government to adopt similar standards soon thereafter.  We should continue to be leaders in this area.

However, before imposing new mandates on builders and homeowners, we must conduct a thorough study of the new technology to determine its readiness for widespread use.  For instance, the movement to the current low-flow toilets, though ultimately successful, was accompanied at first by legitimate complaints from consumers of product failures.  A number of questions have arisen regarding the toilets required by this bill, including whether sufficient laboratory testing has verified compatibility with existing plumbing infrastructure.

This issue is best left to the California Building Standards Commission, which is comprised of experts qualified to lead an investigation into how best Californians can integrate water-saving technology into our homes and commercial buildings.  I encourage the proponents of this measure to work with the Commission to adopt these changes through the Commission process.
COMMON INTEREST DEVELOPMENTS

"Subordination of individual property rights to the collective judgment of the owners' association, together with restrictions on the use of real property, comprise the chief attributes of owning property in a common interest development." 

       California Supreme Court, September 2, 1994 

       Nahrstedt v. Lakeside Village Condominium Association 

A common interest development (CID) combines a separate interest in the ownership of a unit with a combined interest in the ownership of the common area.  The owners of the separate interests are members of a homeowners association (HOA) created for the purpose of managing the CID.  The members of the HOA elect a board of directors who are responsible for governing the community.  Many CIDs employ a community manager who oversees the day-to-day management and operation of the CID at the direction of the board of directors.  There are approximately 4 million CID dwellings in the state representing one quarter of the state's housing stock. In the 1990s, 60 percent of new housing construction was CIDs, 40 percent of which were new single-family homes in planned developments.

Under California law, the Davis-Stirling Act (Act) governs CIDs including community apartment projects, condominium projects, planned developments, and stock cooperatives.  The Act provides for association voting requirements, access to records, levying of assessments, conduct of meetings, and liability of officers and directors.  Each CID also has a set of Covenants, Codes and Restrictions (CC&R) which are specific to the community and describe the rights and obligations of the homeowners association and individual owners. 
The Department of Real Estate is the governmental entity responsible for approving, with limited exceptions, the public report required before a CID can be established.  It is estimated that there are over 41,000 CIDs in the state. 
In 1999, the Legislature authorized the California Law Revision Commission (CLRC) to undertake a multi-year investigation of CIDs.  CLRC, created in 1953, is responsible for the continuing substantive review of California statutory and decisional law.  CLRC is responsible for studying common interest development law to set a clear, consistent, and unified policy with regard to the formation and management of CIDs.  Specifically CLRC, is working to clarify the law and eliminate unnecessary or obsolete provisions, consolidate existing statutes in one place in the codes, and determine to what extent CIDs should be subject to regulation. 


The most important legislative issues surrounding CIDs continue to be:

· Disclosure of information to a prospective buyer of a unit located in a CID, especially about the status of reserve funding, potential for increases in assessments and other financial matters relating to the maintenance of the property.

· Ongoing disclosure to homeowners about increases in assessments that affect homeowners, issues relating to any construction defects, and litigation arising out of defects.
· The rights and privileges of individual homeowners within a CID when they conflict with the association's rules or CC&Rs.

· The challenges volunteer board members face in interpreting and enforcing the complex laws governing CIDs fairly and accurately.  
Major legislation

AB 770 (Mullin) Vetoed:

· Would have established the Office of the Common Interest Development Ombudsperson as a pilot project within the Department of Consumer Affairs to provide education, informal dispute resolution, and data collection on the most common disputes in common interest developments (CIDs).  

· Would have required a homeowners association (HOA), upon its biennial filing of identifying information with the Secretary of State, to pay a Common Interest Development Ombudsperson fee of $6 multiplied by the number of separate interests within the HOA.

· Would have required the Ombudsperson to offer training materials and courses to CID directors, officers and owners regarding the operation of a CID and the rights and duties of an HOA owner.

· Would have required the Ombudsperson to maintain a toll free number and web site.

· Would have required the Ombudsperson to report no later than October 1, annually to the Legislature on the following: 

1) Number of requests for assistance received;

2) How a request was or was not resolved and the staff time required to resolve the inquiry; 

3) Most common and serious types of disputes; and,  

4) Recommendations for statutory reform.

· Would have required the Ombudsperson to submit on or before January 1, 2009, recommendations to the Legislature on the scope of the office specifically on the following issues:

1) Whether or not the Ombudsperson should be authorized to enforce CID law;

2) Whether or not the Ombudsperson should have authority to oversee association elections; and
3) Whether or not the provisions requiring a new association director or managing agent certify they have read the governing documents should be revised.

Governor Schwarzenegger's veto message:  This bill is unnecessary at this time.  Recent legislation has been enacted to address various problems cited by the author in proposing this bill, including directives to the Department of Consumer Affairs and the Department of Real Estate to develop an on-line education resource for common interest development board members, as well as a requirement that associations provide dispute resolution procedures.  It is necessary to gauge the effectiveness of this recently enacted legislation before creating an entirely new state office.

Additionally, this bill provides no clarification on the type of dispute resolution services that will be provided by the proposed Ombudsperson, and does not specify the difference between informal dispute resolution required by this bill and formal mediation, which the Ombudsperson would not provide.

AB 1098 (Jones) Chapter 458, Statutes of 2005:  

· Requires homeowner associations to make specified association records for the current fiscal year and the previous two fiscal years available for inspection and copying by a member of the association, or the member's designated representative, on or after July 1, 2006.

· Allows a member of an association to file a civil action against the association with respect to violation of access to the association records and allows the court may impose a civil penalty of up to $500 for each violation.  

· Regulates the manner by which the board of directors may grant exclusive use of any portion of the common area to any member, except as specified, after an association acquires fee title to or any easement right over a common area, including an affirmative vote of members owning at least 67 percent of the separate interests in the common interest development.

· Delays the operative date of the bill until July 1, 2006.

AB 2100 (Laird) Chapter 188, Statutes of 2006:

· Requires a homeowners association (HOA) in a common interest development to adopt a reserve funding plan based on their reserve study and establishes new requirements for the review of contracts.

· Requires a HOA to include in its current disclosures to the membership the reserve funding needed on a per unit basis and a notice informing the members they may request a copy of the full reserve study plan.

· Requires the Assessment and Reserve Funding Disclosure Summary include:

1) Estimated amount of reserve funds required for the next five budget years;

2) Projected reserve fund cash balance, the percentage of reserves that will be funded based only on the assessments already approved, and other revenues; and

3) Projected reserve fund cash balance and percentage of reserves funded if the approved reserve funding plan is implemented.

SB 61 (Battin) Chapter 450, Statutes of 2005:  

· Requires elections in common interest developments for assessments, homeowner association board members, amendments to the governing documents, and the granting of exclusive use of common area property be held by secret ballot.  

· Requires an association to select an independent third party(s) as an inspector to oversee the procedures of the election.  

· Prohibits the use of association funds for campaign purposes in association elections.

· Allows a homeowner to file a civil action against the association with respect to violation of election procedures and the court to impose up to $500 for each violation.  

· Delays the operative date of the bill until July 1, 2006.

SB 137 (Ducheny) Chapter 452, Statutes of 2005:  

· Prohibits homeowners associations (HOA) from using a foreclosure action to collect delinquent assessments of less than $1,800 or any assessments that are less than 12 months delinquent.

· Permits a HOA to collect sums less than $1,800 in small claims court. 

· Grants owners a right to redeem their separate interest from a foreclosure sales within 90 days of that sale.

· Prohibits binding arbitration in an instance where the association intends to initiate judicial foreclosure.

· Requires the Department of Consumer Affairs and the Department of Real Estate to develop an on-line education course for common interest development board members.
· Requires a HOA to adhere to the following new prerequisites before foreclosing on a lien for a delinquent assessment:

1) Recorded the lien only upon a majority vote of the board of directors in an open meeting.

2) Initiated the foreclosure upon a majority vote of the board in an executive session at least 30 days prior to any public sale and recorded the results of the vote as specified, where the board maintained the confidentiality of the owner.
3) Sent all correspondence, billings, and legal notices related to delinquencies to the owner's primary and secondary address, where one has been provided.

4) Provided personal notice to the owner of the decision to foreclose.

5) Any notice of default has also been personally served to the owner's legal representative. 

· Requires a HOA to notify an owner, prior to initiating a foreclosure for a delinquent assessment, that the owner has a right to participate in alternative dispute resolution with the association and a neutral third party under Civil Code Section 1369.510; the owner would only need to request the procedure in order to use the procedure.

SB 551 (Lowenthal) failed passage twice in the Assembly Committee on Business and Professions:

· Would have established the Office of the Common Interest Development Bureau as a pilot project within the Department of Consumer Affairs to provide education, dispute resolution, data collection, and abatement of violations of the law in common interest developments.

Other legislation 

AB 14 (Harmon) as introduced:  

· Would have required a document, certifying the consent of the city and/or county, be recorded before an existing property of less than five units could be converted to a common interest development.


As amended August 22, 2005: 

· Removes all reference to common interest developments.

· Prohibits a county assessor from assigning parcel numbers or preparing a separate assessment to divide any existing residential structure into a subdivision until a subdivision final map or parcel map has been recorded.

· Prohibits a county assessor from making a separate valuation to divide any existing residential structure into a subdivision until subdivision final map or parcel map has been recorded.

· Prohibits a county assessor from assigning any parcel numbers or preparing a separate assessment or separate valuation to divide any existing residential structure into a subdivision if the requirement for a parcel map has been waived, unless the applicant provides a copy of the finding made by the legislative body or advisory agency to justify the waiver.

(Chapter 281, Statutes of 2005)
AB 619 (Leslie) as introduced:
· Would have made various changes to the procedures for informing common interest development homeowners of collection procedures for delinquent assessments.  

· Would have provided homeowners with additional protections in their interaction with their homeowners' associations (HOA) when dealing with alleged delinquencies. 

· Would have required that any notice of delinquent assessment include a payment plan request form.

· Would have required a HOA to offer the payment plan to the homeowner if requested.

· Would have required that any notice of default be served upon the homeowner according to specified methods.

· Would have required the board of directors of a HOA to approve the commencement of any judicial or non-judicial foreclosure sale.

· Would have required a HOA to send copies of all notices to the homeowner's primary address, as well as to any secondary address, if provided.

· Would have required a HOA to revise the content of the statutorily-required annual notice provided homeowners as specified, including notice about the methods and time frames upon which various fees and costs will be incurred and collected.

As amended August 23, 2006 (Cogdill):

· Removed all reference to common interest developments.

· Would have found and declared that counties without incorporated cities must provide municipal services that were generally the responsibility of cities in other counties and that current formulas for allocation of the Vehicle License Fee, Use Fuel Tax, and Diesel Fuel Tax revenues do not recognize the additional responsibilities.

· Would have appropriated $200,000 from the General Fund for allocation to counties that do not contain any incorporated cities and declared the intent of the Legislature to make this an annual appropriation.

· Would have provided a $30,000 minimum annual allocation to each qualifying counties and declared the intent of the Legislature that allocations be adjusted annually through 2009 based on the Consumer Price Index as published by the U.S. Bureau of Statistics.

(Died in the Senate Committee on Rules.)
AB 1264 (Leslie) Died in the Assembly Committee on Housing and Community Development:

· Would have removed from the Common Interest Development Open Meeting Act matters relating to the formation of contracts with third party.

AB 2624 (Houston) Chapter 575, Statutes of 2006:

· Adapts certain procedures concerning the rights of redemption for judicial foreclosures for use with the 90 days right of redemption in nonjudicial homeowner association foreclosures.

· Authorizes the trustee to collect the cost of servicing the notice of default or the notice of the decision of the board to foreclose.

· Clarifies that in a nonjudicial foreclosure, notices on a defaulting homeowner must be served by personal service.

· Provides the performance of any functions or duties required to carry out nonjudicial foreclosures are considered privileged communications.

· Provides that when a notice of default is served by a homeowners association on an owner of a separate interest in a common interest development, the notice must be served on the person whose name is shown as the owner of the property, unless another person is designated as the legal representative by the owner.

· Requires a notice of sale in a nonjudicial foreclosure must include a statement that the property is being sold subject to a 90 day right of redemption.

· Provides that a lien expires 10 years after the final maturity date or the last fixed date for the payment of the lien if either of those is ascertainable from the "recorded evidence of indebtedness."

AB 2851 (De Vore) Died in the Senate Committee on Judiciary:

· Would have made changes to the procedure for amending a condominium plan in a common interest development (CID).

· Would have allowed a homeowners association (HOA) to amend a condominium plan if:

1) The amendment was reasonable;

2) The HOA had obtained the signature of any owner whose special interest will be affected by the revision;
3) The amendment did not eliminate the special interests of an owner or impair the security interest of a mortgagee; and, of the following requirements had been satisfied:

a) The amendment was to repair, rebuild, or reconstruct all or a portion of a CID as a result of structural or component failure, failure to meet legal standards, correction of hazardous construction defects or destruction, and the owners unanimously vote in favor of the amendments, or 67 percent of the owners approve the amendments and it was reviewed and approved by the superior court; or

b) The amendment was for any reason and was approved unanimously by the owners whose units were subject to the condominium plan.

SB 186 (Battin) as introduced:

· Would have prohibited the use of association funds for campaign purposes in an election for board of directors in a common interest development.

As amended August 18, 2005:

· Removes all reference to common interest developments.
· Authorizes the relinquishment of portions of State Route 74 to the City of Palm Desert and respective portions of Route 111 to the Cities of Indian Wells, Palm Desert, and Indio.
(Chapter 594, Statutes of 2005)

SB 853 (Kehoe) Chapter 37, Statutes of 2005: 

· Specifies notwithstanding any contrary provision in the governing documents, architectural decisions in common interest development may not violate governing law, including but not limited to, building code, land use, and public safety.

SB 1560 (Battin) Chapter 310, Statutes of 2006:

· Clarifies procedures for secret ballot elections and accessing records in common interest developments enacted last year.
· Requires that rules adopted by a homeowners association (HOA) for elections specify when the polls open and close.
· Allows the inspector(s) of elections in an election to appoint additional persons to verify signatures and to count and tabulate votes provided that the persons are independent third parties as defined.
· Specifies that if the governing documents require a quorum for an election the ballots received are to be counted as members for the purpose of establishing a quorum
· Allows for cumulative voting in an election if it is provided for in the governing documents.
· Specifies that an HOA is allowed to adopt rules requiring owners to show architectural plans only to impacted neighbors as part of the process for applying for architectural changes to their unit.
EMINENT DOMAIN

In June of 2005, the United States Supreme Court handed down one its most controversial eminent domain opinions in Kelo v. The City of New London. The Court upheld the use of eminent domain to condemn the property of seven homeowners and eventually transfer the property to private developers as part of a comprehensive urban redevelopment plan.  Although this was not the first time the Court upheld a private-to-private transfer in support of an economic redevelopment plan, in prior cases the condemning entities had always justified such takings as necessary to achieve the eradication of "blight."  In Kelo, the City of New London did not claim that the property had been taken to eradicate blight, but instead justified the exercise of eminent domain on the grounds that the development would benefit the public by creating jobs and increasing tax revenue. 

Perhaps more than any other Supreme Court case in recent memory, the Kelo decision produced a nationwide political response and calls for restricting the use of eminent domain.  Indeed, in the fall of 2005, the California State Legislature held at least three hearings on Kelo, eminent domain, and redevelopment law.  Many other hearings were held around the state.  Legislators in California and across the nation introduced bills to reform eminent domain.  In addition, well-financed groups managed to put initiatives on the fall 2006 ballot in at least 11 other states.  In California, this effort took the form of Proposition 90, or the "Protect Our Homes" initiative. Proposition 90 was ultimately rejected by California voters.

Regulatory Takings 

Although the Kelo decision and other eminent domain "abuses" prompted Proposition 90 in California, Proposition 90 dealt with both eminent domain and so-called "regulatory takings."  

Although both Proposition 90's "takings" and eminent domain provisions implicate the Fifth Amendment takings clause, 20th century cases on "regulatory takings" should be clearly distinguished from "eminent domain" cases.  Eminent domain is a fairly specific procedure whereby a government entity (or some other entity endowed by the government with the power of eminent domain) initiates a condemnation proceeding.  It entails the physical appropriation of real property.  "Regulatory takings," on the other hand, are alleged when a government entity – by statute, ordinance, or agency regulation – imposes a regulation on property that greatly diminishes the value of that property.  It does not involve an eminent domain, or condemnation, proceeding at all.  However, the rationale behind regulatory takings – and its link to the takings clause of the Fifth Amendment – is that a regulation may have such a severe negative impact on the value of property that it works an effective "taking" of that property.  

Mahon and the Invention of "Regulatory Takings"

While historians may debate what the term "public use" meant to the drafters of the Fifth Amendment, there is no evidence that the drafters meant the "takings" clause to apply to anything other than government appropriations of real property, not to regulations that might diminish the value of property.
  Indeed, the concept of "regulatory takings" was essentially invented in 1922 by Justice Oliver Wendell Holmes, Jr. in Pennsylvania Coal Co. v. Mahon
.  In that case, the Pennsylvania Coal Company contended that a state statute forbidding coal mining operations that caused subsidence effectively negated deeds that gave the company property rights not only in the surface of the land, but in the coal underneath.  The company claimed that the act therefore destroyed its previously existing property rights and thereby amounted to a taking, even if it did not entail the physical appropriation of the land.  Justice Holmes recognized that in applying the Fifth Amendment to a regulation, as opposed to a taking through eminent domain, that he was charting new waters.  But he held that "while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking."  (Emphasis added.)  For Holmes and the majority, passing a law that essentially put the coal mining company out of business, at least as to that particular piece of land, went "too far."  

Penn Central and Lucas
In subsequent years, the courts struggled to determine when a regulation "goes too far," and becomes the effective equivalent of a "taking."  In Penn Central v. City of New York,
  the court considered whether a city may, as part of a comprehensive program to preserve historic districts, place restrictions on the development of individual historical landmarks --  in this case New York's Grand Central Terminal.  In lieu of asking whether the regulation went "too far," the court in Penn Central asked to what extent the regulation interfered with the owner's "distinct investment-backed expectations."  However, "courts and commentators alike have puzzled over the meaning of this phrase," and have essentially "given up" attempting to interpret it.
    

The current prevailing view of the courts, both California state courts and federal courts, generally follows the approach set out by Justice Scalia in Lucas v. South Carolina Coastal Control.
  Justice Scalia identified two "categorical" situations in which a regulation would constitute a "taking" within the meaning of the Fifth Amendment, and therefore would require just compensation.  The first category would be any regulation that compelled the property owner to suffer a physical "invasion" of the property, no matter how slight.  The second category would be a regulation that "denies all economically beneficial or productive use of land."
  Also, any such regulation "must substantially advance a legitimate state interest."
  

California Cases on "Regulatory Takings" 

The California case law has closely followed the Scalia's test in Lucas.  For example, in two cases where property owners alleged that a local rent control ordinance amounted to a "taking" by substantially diminishing the value of property, the court unequivocally upheld the constitutionality of rent control measures, even where such measures may fail to achieve the desired policy objective of making more affordable housing available.  As in the eminent domain cases, the court deferred to legislative determination as to the wisdom or effectiveness of the policy.  However, the court also directly addressed the question of when a regulation "goes too far" and becomes a taking.  In Santa Monica Beach, Ltd. v Superior Court of Los Angeles, the California Supreme court, citing Lucas, held that a regulation that serves a legitimate state interest becomes a "taking" only if the regulation results in (1) a physical invasion of the property, or (2) precludes all viable economically beneficial or productive uses of the property.  In short, the courts at both the federal and state level have rejected any so-called "diminution in value" test which would compensate the property owner in direct proportion to the value lost.
  Such a court-rejected test was nevertheless contained in modified form in Proposition 90.

Eminent Domain 

Eminent domain generally refers to the power of government to require the sale of privately held property, so long as the property is needed for a "public use" and the property owner is given "just compensation" for the property.  Although the exact origins of eminent domain are debatable, the doctrine clearly has deep roots in both English common law and Roman civil law.  Historically the exercise of eminent domain did not require express statutory or constitutional authority, but was rather assumed to be an inherent attribute of sovereignty.
 

It is important to note that the so-called "takings clause" of the Fifth Amendment did not grant the power of eminent domain; rather, it presumed a pre-existing power and created a constitutional requirement that property could be taken for a public use only with just compensation.
 Although the history of the Fifth Amendment suggests that its drafters were primarily concerned with creating a "just compensation" requirement, modern courts now hold that the Fifth Amendment creates a two prong test: the property must be taken (1) for a public use and (2) just compensation must be given to the property owner.
  

The United States Supreme Court did not weigh in on the constitutionality of eminent domain actions and the limitations created by the Fifth Amendment until the late 1800's.  It was not until 1897 that the United States Supreme Court held that the Fifth Amendment could be applied to the actions of a state.  Since that time, state actions must comply both with any state statutory and constitutional provisions as well as the requirements created by the Fifth Amendment.
  

Twentieth Century Case Law and the "Public Use" Question 

Although "just compensation" is still an essential constitutional requirement, the most controversial cases of the past 50 years or so – including the controversial Kelo v. City of New London which largely spurred the effort behind Proposition 90 to curtail government use of eminent domain – have addressed the meaning of "public use."  While the founders left few words concerning their view of eminent domain, the actions of their contemporaries provides some insight into what the term "public use" might have meant to them.  Throughout the colonial era and into the post-Revolutionary period, American governments used the power of eminent domain for a wide variety of purposes.  Some of these uses – such as to create public roads – suggested a narrow meaning of the term.  On the other hand, other exercises of eminent domain suggested a much broader reading.  For example, most colonial and early state governments passed so called "Mill Dam Acts" which appropriated – or sometimes allowed the flooding of – private lands for the construction of water-powered grist mills.  These mills were privately-owned enterprises, and served a "public use" only to the extent that the public purportedly benefited from the economic advantages of having a mill in the community.
    

According to Professor Lawrence Berger, who has studied the "public use" requirement in some depth, the courts have vacillated over time between a "narrow" and "broad" reading of the public use requirement.  The broad view generally interprets "public use" as a use primarily for the "public benefit" or "public interest," while the narrow view means something more akin to "public ownership," except that the narrow view could permit the transfer of property to a privately-owned entity (such as a public utility), so long as it performed a function or service traditionally performed by government.  However, despite these shifts in meaning, courts have generally taken a very deferential stand toward legislative determinations of what constitutes a public use without entirely giving up their power to review those determinations.
    

The "Modern" View: The Key Cases Before Kelo
As the courts have vacillated as to what constitutes a valid public use, the most controversial decisions have necessarily involved cases in which the power of eminent domain was used to transfer property from one private owner to another private owner.  (Indeed it is this factual scenario that has spurred the reform movement spearheading Proposition 90-type measures across the country.)  To be sure, the earliest eminent domain cases also involved private-to-private transfers, as in the cases of railroad and canal construction.  However, railroad and canal construction seemed consistent with "traditional" uses of eminent domain and a narrow reading of "public use," insofar as those services could be used by all members of the public – assuming they had need of them and could afford the fares or shipping rates.  

However, in the second half of the twentieth century, state and local governments began to use the power of eminent domain as part of comprehensive plans of "urban renewal" and "economic development."  Although the context of eminent domain may have been changing, the courts continued their long-standing precedent of defining "public use" flexibly, and generally showing deference to legislative determinations. 

In Berman v. Parker (1954) a unanimous United States Supreme Court upheld the use of eminent domain as authorized by Congress for redevelopment in the District of Columbia.  In this important case, the Court determined redevelopment to be a public purpose for which Congress could exercise its power of eminent domain, even as to properties within a redevelopment area that were themselves not blighted.
 

Following the long-standing trend of deference to legislators, the Court concluded that what constitutes a valid public use or public benefit is "essentially the product of legislative determinations . . . . Subject to specific constitutional limitations, when the legislature has spoken, the public interest has been declared in terms well nigh conclusive."  In that case, the legitimate benefit derived from the exercise of eminent domain was the eradication of "blight" through programs of "urban renewal."  Whether or not such policies were wise, or whether they would in fact achieve the desired policy goals, was not, according to the Court, a justifiable question. 

This broad reading of public use and deference to legislative determinations was reaffirmed and expanded thirty years later in Hawaii Housing Authority v. Midkiff.
  Relying heavily on the Berman case, Justice O'Connor's majority opinion in this case held that a state can use its power of eminent domain to pass property from one private party to another private party so long as there was some "justifying public purpose."  The question, according to the Court, is not whether the legislative determinations will accomplish its goals, but whether there is any rational basis for the policy.  Here, the Court found that correcting the social and economic problems created by Hawaii's skewed land tenure system was a justifiable public purpose.  

Again following a long-standing trend of judicial deference, Justice O'Conner wrote that while the courts have a role to play in reviewing the legislature's determination of what constitutes a "public use," the Berman Court made it clear that the Court's role is "an extremely narrow" one.
  In short, the Court should show deference to legislative determinations of public use "until it is shown to involve an impossibility."  The Court agreed that use of eminent domain to transfer property from one private party to another would clearly violate the constitutional requirement if the primary purpose was to benefit the private recipient with only incidental benefits for the public.  In short, the courts now hold that a private-to-private transfer is permissible where the Legislature has made a determination that the transfer will primarily serve a legitimate public purpose, even though there may be an incidental benefit to a private recipient.  

Kelo v. City of New London
About two decades after the Court's holding in the Hawaii case upholding private-to-private transfers under the power of eminent domain, on June 23, 2005, the U.S. Supreme Court ruled that the taking of private property unrelated to a blighted condition for the purpose of economic development is a "public use" within the meaning of the Fifth Amendment.
  Unlike the Berman case, the City of New London did not contend that the condemned properties were "blighted."  Rather, the city used its power of eminent domain to take a number of modest homes for the purpose of developing a waterfront neighborhood that would feature a Pfizer pharmaceutical complex and adjacent offices, hotels, residences, shops, and services.  The city contended that this development project would create a significant public benefit by reviving an economically stagnant neighborhood, creating jobs, and generating increased tax revenues that could be used to fund needed public services.  A slim majority of the Court voted to uphold the city's use of eminent domain for this development project and, in so doing, used a broad definition of "public use" and showed great deference to legislative determinations by state and local policy-makers.  In that sense, the Kelo decision was not so different from prior cases.

However, as was made clear in Justice O'Connor's dissent – recalling that Justice O'Conner authored the majority opinion in Midkiff – Kelo departed from Berman in that it did not require a finding of "blight" and departed from Midkiff in that it did not seek to address some historical peculiarity, like Hawaii's near-feudal land tenure system.
  However, Justice Stevens' majority opinion assumed that the blight finding in Berman was not essential to finding that the urban renewal project served a legitimate public purpose.  Rather, the clear conclusions to be drawn from Berman and Midkiff, Stevens contended, was that an eminent domain action that transferred property from one private party to another only needed to be justified by a legislatively determined public purpose.  

Significantly, Justice Stevens also stressed that the Fifth Amendment only establishes minimum requirements and that "nothing in our opinion precludes any state from placing further restrictions on its exercise of the takings power."
  He cited as an example California redevelopment law, which expressly requires a finding of blight.
  

Redevelopment and Eminent Domain Law in California
It is important to emphasize that, as opponents of Proposition 90 notes, "California is not Connecticut."  The California Legislature has long recognized the controversial nature of eminent domain, and has over the years added statutory restrictions on its use, particularly with respect to redevelopment and the eradication of blight.  Unlike other states, California redevelopment agencies derive their authority to exercise the power of eminent domain from an express grant in the Community Redevelopment Law.
  The Legislature has specifically found that redevelopment of blighted areas cannot be accomplished by private enterprise alone. 
 

In addition, California redevelopment agencies are only authorized to exercise eminent domain within the boundaries of a designated redevelopment project area
.  In order to adopt a redevelopment plan, the local legislative body must find that the area is blighted.
  Blight is defined in state law as the presence of enumerated physical and economic factors which are "so prevalent and so substantial that they cause a reduction of, or lack of, proper utilization of the area to such an extent that it constitutes a serious physical and economic burden on the community which cannot be expected to be reversed or alleviated by private enterprise or government action, or both, without redevelopment".
  Key to the debate over Proposition 90, land in California may not be characterized as "blighted" merely because it is not being put to its optimum use or may be more valuable for other uses.
    

In California, before adopting a redevelopment plan, the redevelopment agency must comply with specific statutory procedures designed to ensure that the decision of the legislative body is based on substantial evidence of the existence of blight and that the interests of property owners are protected.
  Specific findings of blight must be documented in the required report, and the report may not simply recite generalized conclusions.
  Furthermore, the report and redevelopment plan must be considered at public hearings of the agency and legislative body, which may be held jointly.
 

The entire plan adoption process typically takes a year or more.  After the redevelopment plan is adopted, the agency must record, with the county recorder of the county in which the redevelopment project is situated, a description of the land within the project area and a statement that proceedings for the redevelopment of the project area have been instituted.
  Purchasers of property in the redevelopment project area after the redevelopment plan has been adopted are thereby given notice that the property they are acquiring may be subject to acquisition by eminent domain for redevelopment purposes.  

In short, exercising the power of eminent domain in California is subject to the same procedures and safeguards that govern the use of eminent domain by all public agencies in California.  In addition, California's definition of blight was significantly tightened in 1993.  Eminent domain is used by a redevelopment agency only after a lengthy redevelopment plan adoption process (9-12 months minimum) and after exhausting reasonable efforts to acquire the property voluntarily.  

RECENT LEGISLATIVE HISTORY 

As noted above, California law is already more restrictive than Connecticut law insofar as it requires findings and documentation of blight in the context of the Kelo decision and state limits on the use of eminent domain.

In addition to state limits already placed on the use of eminent domain in California, during the recently concluded legislative session, the California Legislature approved eight bills addressing various concerns arising over eminent domain and the threshold issue of redevelopment law: AB 773 (Mullin), AB 782 (Mullin), AB 1893 (Salinas), SB 53 (Kehoe) [bill heard in the Assembly Committee on Local Government], SB 1206 (Kehoe), SB 1210 (Torlakson), SB 1650 (Kehoe), and SB 1809 (Machado).  All of these bills received strong bi-partisan support and were enacted by the Governor.

Major legislation
SB 1210 (Torlakson) Chapter 594, Statutes of 2006:

· Provides property owners with notice and an opportunity to respond before a court can grant a local agency possession of the property;


· Protects property owners against unreasonable compensation offers by guaranteeing them access to independent property appraisals;


· Prohibits political conflicts of interest by the condemning party; and,


· Requires redevelopment agencies to prove blight still exists if they want to extend the time frame for using eminent domain.

SB 1650 (Kehoe) Chapter 602, Statutes of 2006:

· Prohibits a public entity from using a property, acquired by a public entity, for any use other than the use stated in the resolution of necessity, unless the entity first adopts a new resolution to find that the public interest and necessity support using the property for a new stated public use.


· Requires a public entity to adopt a new resolution to find the continuing public interest and necessity for using a property for an existing stated public use if the property is not put to that use within 10 years of the adoption of the resolution of necessity.


· Additionally, if an entity fails to adopt a resolution, and that property was not used for the public use stated - the public entity must offer a right of first refusal to the person from whom the property was acquired.


SB 1809 (Machado) Chapter 603, Statutes of 2006:

Requires local redevelopment agencies to record, within 60 days of adoption of a redevelopment plan, a statement that indicates whether property is located in a redevelopment project area as well as a statement of whether the plan authorizes use of eminent domain and what, if any, limitations are imposed on the use of eminent domain.

Other Legislation 

AB 1990 (Walters) failed passage in the Assembly Committee on Housing and Community Development:

· Would have prohibited any public entity that had the powers of a community redevelopment agency from exercising eminent domain to acquire any real property if ownership of property would have been transferred to a private party or entity, except a public utility.

ACA 22 (La Malfa) failed passage in the Assembly Committee on Housing and Community Development:

· Would have amended the California Constitution to limit the instances when the state or local government may use eminent domain authority.

· Would have clarified that private property may be taken only for a state public use and when just compensation (including cost of acquiring comparable property, all costs and losses incurred due to the condemnation, and attorney fees) have been paid.

· Would have prohibited the taking or damage of private property without the consent of the owner for purposes of economic development, increasing tax revenue, or for any other private use, nor for maintaining the present use by a different owner.

· Would have allowed the original owner to reacquire the property at fair market value when the property, acquired by eminent domain, ceased to be used for the original stated purpose or failed to be put to that use within 10 years of the taking.

FARMWORKER HOUSING

Affordable, safe, and sanitary housing is virtually nonexistent for the vast majority of California's farmworkers.  When a migrant farmworker arrives in a rural agricultural town, he/she has few options:  most of the existing housing is occupied; available units often consist of the most dilapidated units in the community; rents are high; and per-person charges are used to capitalize on "doubling up."  If the migrant fails to arrive in town early enough to get a substandard unit, there are four choices available:  double up in an occupied unit; pay rent to live in a shed, barn, garage, or backyard; live in a car; or try to obtain housing in a surrounding community and commute to work.  Although there are a number of state operated farm labor camps and some employer provided housing, these programs address only a minimal portion of the total housing need. 

Several reasons are commonly cited for the lack of farmworker housing.  Housing advocates maintain that government has not spent enough money for farmworker housing.  The agricultural industry maintains that housing is expensive to provide and investments are rarely recaptured because the housing is only used seasonally.  Agricultural interests also contend that governmental regulations and community opposition make farmworker housing difficult to build and maintain.   Moreover, the increasing use of farm labor contractors as intermediaries has increased the distance between growers and labor, which blunt workers' attempts to attain better working conditions and benefits directly from growers.  

Two state programs address the lack of housing for farmworkers and their families in the state. The Office of Migrant Services (OMS) provides seasonal housing and services to migrant workers and their families and the Joe Serna, Jr. Farmworker Housing Grant Program (JSJFWHG) administers loans and grants to allow others to develop housing for year round residents.  The United States Department of Agricultural/Rural Development (formerly the Farmers Home Administration) provides funding to build low- and moderate-income farmworker housing. 

The state housing programs are: 

1)  Office of Migrant Services (OMS):   This program, administered by the Department of Housing and Community Development (HCD), operates 25 migrant centers in 15 counties, annually serving an estimated 9,500 migrant farmworkers and their families in 1,865 units.

Thirty percent of the farmworkers come from California, 35 percent from Mexico, and the rest from Arizona, New Mexico, and Texas.  The centers generally operate from April through November.  Land is provided by the local jurisdiction.  The state owns the buildings and equipment and operates the program, usually by contracting with a local housing authority for day-to-day management.  The Fiscal Year 2006-07 Budget funded this program with $6,316,000 for operations and $2,250,000 for reconstruction of two daycare centers through the General Fund, and an additional $778,419 for repairs through the Housing Bond Act of 2002.

2)  Farmworker Housing Grant Program:   This HCD administered program offers up to 50 percent matching grants for the construction and rehabilitation of owner occupied and rental housing for low-income, year-round farmworkers.  This program has assisted 9,200 units and an estimated 36,800 total farmworkers and their families since 1977.  The Fiscal Year 2002-03 Budget provided $14 million for additional grants. This was the last year a General Fund appropriation was provided for this program.  Funding was replaced with Proposition 46 funding in 2003-04.

3) Housing and Emergency Shelter Trust Fund Act of 2002:  Proposition 46 provided $200 million for farmworker housing from Fiscal Year 2003-04 through 2006-07.  The funds have been fully awarded.  

4) Proposition 1C of 2006 provides $135 million.  It is anticipated awards will begin in January 2007.
Major legislation

SB 1802 (Ducheny) Chapter 520, Statutes of 2006:

· Increases the number of beds in a group quarters from 12 to 36 that are allowable as employee housing on agricultural land without any use permits, zoning variance or clearance not required of any other agricultural activity in the same zone.

· Clarifies that employee housing located on two or more lots which has been permitted under the Employee Housing Act and is limited to 12 single family units or 36 beds in a group quarters is not required to obtain the annual permit to operate required of mobilehome parks.

Other Legislation 

AB 237 (Arambula) as introduced:  

· An urgency statute that would have taken effect immediately, would have allowed the Department of Housing and Community Development to forgive a loan under the Joe Serna, Jr. Farmworker Housing Grant Program if it would have been determined necessary to the financing or continued viability of farmworker housing.  

· Would have waived the matching fund requirement if necessary to ensure the housing can be financed.

As amended August 7, 2006:

· Removed all reference to farmworker housing.

· Would have required the California Infrastructure and Economic Development Bank to create a new program to assist small and rural communities in financing local infrastructure projects from bonds issued after January 1, 2007.
· Would have added the Secretary of the Business, Transportation and Housing Agency as the co-chair of the California Economic Strategy Panel, and added to the duties of this entity the task of assisting the I-Bank in furthering its economic development policies.

(Died in the Senate Committee on Appropriations.)

AB 292 (Maze) Died in the Assembly Committee on Housing and Community Development:

· Would have allowed counties to adopt regulations for employee housing constructed or placed to limit the application to parcels of two acres or larger.

AB 1372 (Nunez) Died in the Assembly Committee on Housing and Community Development:

· Would have allowed a person or entity that operates employee housing to provide short term housing, not to exceed 45 days, to those farmworkers in preexisting hotels, motels, or apartment buildings.
AB 2763 (Nava) Died in the Assembly Committee on Appropriations:

· Would have provided relocatable housing as a manufactured home or mobilehome for migrant farmworkers housing and would have required that it comply with the Employee Housing Act. 

· Would have required the Department of Housing and Community Development to adopt reasonable regulations, including limiting the number of relocatable units on a site and requiring removal of the units during the nonagricultural season.

· Would have required no conditional use permit, zoning variance, or other zoning clearance that are not required of any other agricultural activity in the same zone.

SB 288 (Ducheny) As Introduced:  

· Would have reinstated chaptered-out language prohibiting the Department of Housing and Community Development's Office of Migrant Services from increasing rent to a level beyond 30 percent of the residents' annual household income.  

· Would have added lead hazards to the list of conditions that would have created a rebuttable presumption in an unlawful detainer action.

· Would have updated the receivership codes to require notice to the court of, and would have allowed tenants to seek orders relating to, lead hazards.

As amended August 18, 2005 (Battin):

· Removes all reference to tenancy.

· Modifies the reporting requirement of counties that receive Indian Gaming Special Distribution Fund grant monies.  

· Appropriates $20 million from the fund to local governments impacted by tribal government gaming.

(Chapter 13, Statutes of 2006)

HOUSING DISCRIMINATION

Housing discrimination in California is governed by the state Fair Employment and Housing Act, the Unruh Civil Rights Act, and the federal Fair Housing Amendments Act of 1988.

The Fair Employment and Housing Act (FEHA):  FEHA prohibits the owner of any housing accommodation from discriminating against any person in the sale or rental of housing accommodations based on race, religious creed, color, national origin, ancestry, physical disability, mental disability, medical condition, marital status, sex, or age.  Employers with four or fewer employees and non-profit religious organizations are exempt from FEHA.  

The Department of Fair Employment and Housing (DFEH) investigates and adjudicates complaints arising under FEHA.  Complaints must be filed within one year of the alleged incident.

Remedies available for housing discrimination include a DFEH order for the landlord to cease and desist and to sell or rent the accommodation to the complainant, the assessment of actual damages, and the assessment of punitive damages.  In addition, the complainant can chose to file a civil action in lieu of or during the DFEH administrative process.  

The Unruh Civil Rights Act: The Unruh Act broadly prohibits business establishments from discriminating against people based on their sex, race, color, religion, ancestry, national origin, or disability.  The California Supreme Court has opined that the Act also prohibits other arbitrary discrimination by business establishments, such as that based on age (Marina Point Ltd. v. Wolfson (1982) 30 Cal.3d 72) and sexual orientation (Hubert v. Williams (1982) 133 Cal.App.3 Supp.1). 

Several California court cases have established the applicability of the Act to the sale or rental of housing.  In Marina Point Ltd., the Supreme Court held that the landlord of an apartment complex and the homeowners association in a planned development constituted business establishments, and were therefore prohibited from discriminating in the sale or rental of housing based on age.  The Court did, however, carve out an exception for senior housing facilities that include special amenities for seniors.  In Park Redlands Covenant Control Committee v. Simon (App. 4 Dist. 1986) 226 Cal.Rptr. 199, 181 Cal.App.3d 87, the court held that a tract housing homeowners association was a business establishment. 

DFEH investigates complaints arising under the Unruh Act.  In addition, the Attorney General, district attorneys, city attorneys, or any complainant can bring a civil action, with the following remedies allowed: actual damages, punitive damages in an amount equal to three times the actual damages or $1,000, whichever is greater, and attorney's fees. 

Fair Housing Amendments Act of 1988 (FHAA): The federal FHAA prohibits discriminatory housing practices based on handicap or familial status.  The federal Department of Housing and Urban Development (HUD) has adopted regulations that recognize, as an exception to the prohibition against discrimination, the special needs and status of senior citizens.  These regulations permit "seniors only" developments under specified conditions. The FHAA expressly does not limit the applicability of any reasonable occupancy standards adopted by the state and local governments. 

The FHAA specifies that if HUD receives a complaint alleging discrimination in housing, HUD must refer the complaint to a state or local agency for action if the agency has jurisdiction and is certified by HUD as having protections, procedures, and remedies "substantially equivalent" to HUD in fair housing enforcement.  

Major Legislation
AB 590 (Walters) as introduced:  

· Would have allowed a city, county, or city and county to enact zoning ordinances and issue conditional use permits for mobilehome parks as housing for older persons under the federal Fair Housing Act. 

As amended September 7, 2005: 

· Removed all reference to housing discrimination.
· Would have provided that the exercise of eminent domain may not be used for the taking or damaging of property for private use, including but not limited to, the condemnation of property for economic development.  
(Died in the Assembly Committee on Housing and Community Development)

AB 2800 (Laird) Chapter 578, Statutes of 2006:

· Makes all references to nondiscrimination in financing, construction, and occupancy of housing consistent by cross referencing existing law language which provides that it shall be unlawful to discriminate against or harass any person because of the race, color, religion, sex, sexual orientation, marital status, national origin, ancestry, familial status, source of income, or disability of that person.

Other Legislation

AB 394 (Niello) Chapter 297, Statutes of 2005: 

· Allows a person to record a Restrictive Covenant Modification document if he or she believes his or her property is subject to an unlawful restrictive covenant.

AB 1227 (Torrico) Vetoed:  

· Would have prohibited discrimination against residential housing developments or emergency shelters due to either the method or source of financing, subsidy, or other assistance, or the occupancy or intended occupancy of the development by persons and families of very low-, low- and moderate-low income.

· Would have required a court to award a successful plaintiff reasonable attorney's fees and costs if the court finds that the action of a city or county violates the anti-discrimination provisions of the Planning and Zoning Law.

· Would have sunset the provision adding a "continuing care retirement community" to the definition of "residential development" on January 1, 2009.

Governor Schwarzenegger's veto message:  The availability of affordable housing within California is an issue about which I am deeply concerned.  However, this measure would not alleviate this problem, but rather, could lead to increased litigation against our cities and counties.  This bill is unnecessary since current law already protects against housing discrimination based on race, sex, color, religion, ethnicity, national origin, ancestry, lawful occupation, familial status, disability or age.

Taking away judicial discretion by mandating the payment of attorneys' fees will simply encourage additional lawsuits.

AB 1574 (Jones) failed passage in the Senate Committee on Judiciary:  

· Would have established a temporary pilot program in Sacramento to aid local efforts to combat unlawful housing discrimination.  

· Would have allowed the City and County of Sacramento to enact local ordinances identical to state laws prohibiting discrimination in housing.

HOUSING FINANCE

Affordability is the most significant housing problem confronting California's families, followed to a lesser extent by overcrowding and substandard quality.  Affordability problems affect both renters and owners.  Hit especially hard are and low- and moderate-income families.  The state's affordability crisis has dramatic implications for the quality of life for millions of California households and, potentially, for the future performance of California's economy. 

California has among the most expensive single-family and multi-family housing markets in the nation, and has extremely low vacancy rates in major urban areas. According to the Department of Finance, we need to build 220,000 housing units per year to keep pace with population growth.  In 2005 California new housing production was slightly over 207,000 new units.  2006 is projected 175,000 new units.  Over the last five years we have under produced, the result is a dramatic shortage which has caused unprecedented inflation in housing costs.

According to the "California Budget Project, Locked Out of 2004:  California's Affordable Housing Crisis"

· Renter and owner households across California struggle to meet their housing costs.  Many pay significantly more than the recommended 30 percent of their income toward shelter.  Low-income households, in particular, are struggling with housing costs, with many spending more than half of their incomes on housing.

· Rising rents are pricing many Californians out of the markets in which they have always lived.  The 2004 Fair Market Rent (FMR) for a two-bedroom apartment in San Francisco is $1,775, a level that is only affordable to families earning at least $71,000 per year -- more than the earnings from five full-time, minimum wage jobs.  While this an improvement over last year, when the FMR for a two-bedroom apartment was $1,900, it is clear that affordable rental housing is at a premium in San Francisco.  In contrast, the 2004 FMR for a two-bedroom Los Angeles apartment is $1,021, affordable to families earning at least $40,840 -- the equivalent of earnings from nearly three full-time, minimum wage jobs.  Even in areas with lower costs, lower incomes often make rents unaffordable.  In the rural counties that constitute the state's most affordable housing markets, where the FMR for a two-bedroom unit is as low as $537, a full-time worker would need to earn at least $10.33 per hour – 153 percent of California's minimum wage -- to afford the rent.

· A minimum wage worker must work very long hours in order to afford even a one-bedroom unit in many of California's counties.  Even in the more affordable areas of the state, such as Fresno and Bakersfield, a worker would have to work substantially more than a 40 hour work week to afford a one-bedroom apartment.

· California's 2002 homeownership rate of 58 percent was the fourth lowest in the nation, behind the District of Columbia, New York, and Hawaii.  The homeownership rate in California is about 10 percentage points below that of the nation.  Homeownership rates vary significantly across different parts of the state.  In Orange County, nearly two-thirds (65.8 percent) of households are homeowners, while only 46.3 percent of those in the San Francisco metropolitan area own their homes.

Contributing factors to the housing shortage

· Housing production is inadequate.

· The 1986 Federal Tax Reform Act made investment in rental housing less profitable.

· Housing assistance both federal and state fails to meet California's needs.

· The fiscalization of land use discourages local governments from approving new housing developments.

The lack of decent, safe housing has serious repercussions for all Californians.  Bay Area companies are unable to recruit new employees because housing simply is not available.  Two-income families cannot find housing near their work sites, resulting in long commutes and latchkey children.  
Government Housing Finance Programs 

1) Tax-exempt bond financing:  The California Housing Financing Agency (CalHFA) and local housing agencies provide low interest rate mortgage loans through the sale of tax-exempt revenue bonds.  These mortgage loans are usually offered to eligible homebuyers through private mortgage brokers.  The California Debt Limit Allocation Committee (CDLAC) allocates the tax-exempt bonds to state and local issuers.  

2) The Federal HOME Program:  The HOME Investment Partnership Act was authorized by the Cranston-Gonzalez National Affordable Housing Act (1989).  HOME is a federal block grant program which provides funds to state and local governments which, in turn, make money available for the development or rehabilitation of owner-occupied and rental units, and the provision of first-time homebuyer and rent subsidy programs. 

The HOME Program is a unique program among the many programs administered by HCD.  Under HOME, applicants may apply for funding for both individual projects and for programs comprising several different types of housing projects.   

Under the funding formula, some communities in California are eligible to receive direct allocations from the federal Department of Housing and Urban Development (HUD) while other communities must compete for the general state allocation.  However, a community eligible to receive a direct allocation may transfer that allocation to the state and then compete for a portion of the state allocation.  This transfer can be very beneficial to a community that has a solid housing program, but needs more money than it would receive under the direct allocation formula. 

3)  Low Income Housing Tax Credits:  The Low Income Housing Tax Credit provides a credit against net tax for personal income, bank and corporation, and insurance gross premiums tax for costs related to qualified low-income housing developments.  The credit is 30 percent of costs for the purchase of, or improvements to, low-income housing.  The credit is claimed over a four-year period.  The state's low-income housing tax credit parallels a similar credit in federal law.  

Taxpayers -- usually housing developers -- apply to the California Tax Credit Allocation Committee for an allocation of both the state and federal credits.  The amount of tax credit allocated to a project is based on the amount needed to insure the financial feasibility of the project and a number of criteria that target projects in areas or types of housing where there is significant need. The amount of state credit available is limited to $70 million adjusted annually for inflation, plus any unallocated and returned balances from prior years.  
[See SB 73 (Dunn) Chapter 668, Statutes of 2001]

The low income housing tax credit is unique among state tax provisions.  The amount of credit available is capped and project sponsors must apply for an allocation of credits.  In most cases, individual taxpayers receive tax credits as members of a limited partnership when the general partner is the project sponsor, and the limited partners receive credits based on their individual financial participation.  Investors (i.e., the taxpayer ultimately claiming the credits) typically buy into a project by paying fifty to sixty cents for each dollar of tax credit received. 

4) General Obligation Bond Financing:  Prior to 1980, the federal government took the lead in financing local, affordable housing projects.  Since then, however, federal housing funds have declined precipitously. 

To make up a small portion of this shortfall, the Legislature enacted, and the voters approved, Propositions 77 and 84 in 1988 and Proposition 107 in 1990.  Proposition 77 provided for a $150 million general bond issue:  $80 million for seismic safety and $70 million for general rehabilitation loans.  Proposition 84 provided for a $300 million bond issue, including $200 million for financing new construction of rental units.  Proposition 107 authorized the sale of $150 million of bonds, including $100 million for the Rental Housing Construction Program.  All of these funds have been spent.

In 2002 the voters approved Proposition 46, which provided $2.1 billion housing bond for a number of housing programs.  It is anticipated that most of those funds will be available and allocated through 2007.  In 2006 voters approved Proposition 1C providing additional low income housing assistance.  See summary for SB 1689.

5)  Down Payment Assistance Programs

· CalHome Program.  This program, administered by HCD, provides funds for homeownership programs to assist low- and very low-income households become or remain homeowners.  Funds are allocated in either grants to programs that assist individuals or loans that assist multiunit homeownership projects.  Grant funds may be used for first time homebuyer downpayment assistance, home rehabilitation, homebuyer counseling, home acquisition and rehabilitation, or self-help mortgage assistance programs, or for technical assistance for self-help and shared housing homeownership.  Loan funds may be used for purchase of real property, site development, predevelopment, and construction period expenses incurred on homeownership development projects, and permanent financing for mutual housing or cooperative developments.  

In addition, the CalHFA provides a number of downpayment assistance programs designed to help low and moderate income residents become first-time homeowners.  

· CalHFA Housing Assistance Program (CHAP).  CHAP provides a low interest deferred payment second loan for down payment assistance to first-time homebuyers who are eligible for CalHFA’s first mortgage program.  The first mortgage and the CHAP second loan go together.  CHAP is available on a statewide basis.  The maximum CHAP loan amount is 3 percent of the sales price of the home or the appraised value, whichever is less.  The CHAP loan can be combined or layered with certain other CalHFA subordinate financing.  

· Affordable Housing Partnership Program (AHPP).  This program is a joint effort by CalHFA and cities, counties, redevelopment agencies, housing authorities, and nonprofit organizations whereby a subordinate loan is usually provided by the local entity for down payment assistance, and CalHFA provides a lower interest rate on its first mortgage to low-income first-time homebuyers.  
· High Cost Area Home Purchase Assistance Program (HiCAP).  HiCAP provides a low interest deferred payment second loan for down payment assistance to first-time homebuyers who are eligible for, and receive, CalHFA’s first mortgage.   The current maximum HiCAP loan is $25,000.   HiCAP loans are available in Alameda, Contra Costa, San Diego, San Francisco, San Mateo, Santa Clara, Sonoma, and Ventura counties.  Counties must meet the following four criteria:  
(1) They are underserved by CalHFA loans; 

(2) They are designated as CalHFA high cost areas; 

(3) There is a high employment demand; and 

(4) There is a disparity between incomes and sales prices of homes.
· California Homebuyer’s Downpayment Assistance Program (CHDAP).  This program, funded by $117.5 from Proposition 46, provides a deferred-payment junior loan for down payment and closing costs of an amount up to the lesser of 3 percent of the purchase price or appraised value of a home.  This loan may be combined with a first mortgage and certain other CalHFA subordinate financing.  

· Extra Credit Teacher Home Purchase Program.  This program is designed to assist high priority schools recruit and retain credentialed teachers, certain administrative staff, and classified employees thus providing pupils with a high quality education.  This program received $25 million in Proposition 46 funds.  Procedures for this program are provided by the State Treasurer’s Office through the California Debt Allocation Committee (CDLAC).  A subordinate loan for down payment assistance is provided in an amount not to exceed the greater of 3 percent of the sales price of the home or $7,500, or $15,000 in CalHFA designated high cost areas.  

· Homeownership in Revitalization Areas Program (HIRAP).  This program was funded by $12.5 million in Proposition 46 funds.  The homebuyer must be purchasing a home in a community revitalization area targeted by a participating nonprofit organization and receive homebuyer counseling from that nonprofit organization.  The local nonprofit organization must be certified and funded to provide homeownership counseling by a federally funded national nonprofit corporation.  A low interest deferred payment junior loan for down payment and closing costs is provided in the maximum amount of 6 percent of the sales price of the home, to low-income first-time homebuyers.   The loan can be used with a CalHFA first mortgage or a non-CalHFA first mortgage.  

· School Facility Fee Down Payment Assistance Program.  In 1998, SB 50 (Greene) Chapter 407, provided for the creation of the School Facilities Fee Assistance Fund within the State Treasury.  Whereby $160 million was to be appropriated from the General Fund to the Department of General Services, which, in turn, contracted with CalHFA for the administration of Homebuyer Down Payment Assistance and the Rental Assistance Programs (School Fee Programs).  These programs were specifically created to address the needs of homebuyers and renters that were adversely affected by the impact of school facility fees on the development of affordable housing.  The $160 million appropriation contained in this bill was contingent upon the passage of Proposition 1A, the school bond approved by the voters in January 1998.

The School Facilities Fee Assistance Fund was originally used to fund four separate programs, three homeownership programs and one rental-housing program.  In order to qualify for assistance from one of the three homeownership programs, homebuyers were required to meet one of the following criteria:  

(1) Live in an economically distressed area; 

(2) Purchase a home with a maximum sales price of $130,000; or 

(3) Meet the requirements of a first-time low or moderate income homebuyer.  

The fourth program provided assistance for sponsors of rental units for low-income tenants. 

Those programs ended in 2001, and uncommitted funds were returned to the General Fund [AB 445 (Cardenas) Chapter 114].

Proposition 46 provided new funds ($50 million) to restart two of the School Fee homeownership assistance programs: 

(1) Live in an economically distressed area and 

(2) Meet the requirements of a first-time low or moderate income homebuyer.
6) 
The California Housing Loan Insurance Fund (Fund) is a public enterprise fund administered by the California Housing Finance Agency (CalHFA).  The Fund’s mission is to expand homeownership opportunities for eligible California homebuyers by providing innovative mortgage insurance programs.

The Fund is rated A+ by Standard and Poor's and Aa3 by Moody's.  The Fund’s authorizing statutes and these ratings render CalHFA mortgage insurance a credible provider of credit enhancement for bond and individual loan transactions.   To further leverage its insurance capability and manage risk, CalHFA has reinsured most of the Fund’s portfolio through a risk share arrangement with a private mortgage insurer currently rated AA by Standard & Poors.  The Fund has equity of $47 million as of December 31, 2003.

In addition, Proposition 46 provided the Fund with up to $85 million of capital to expand mortgage insurance to new markets.
   This helps reach new homebuyers beyond those already being served by CalHFA's Homeownership Loan Program.  In addition to CalHFA's programs, mortgage insurance is available on loans purchased by the government sponsored enterprises (GSE’s), national mortgage lenders, and private investors that meet CalHFA’s mission of providing affordable housing finance programs to underserved and low- to moderate-income homebuyers.   

Partnerships with Fannie Mae and Freddie Mac have created products for diverse emerging markets that are supported by community lenders and national associations.  The National Association of Hispanic Real Estate Professionals worked with CalHFA and Fannie Mae to design loan programs that take into account the borrowing characteristics of many new homebuyers in California.  Freddie Mac works with major mortgage lenders and CalHFA to address down payment and nonstandard borrowing characteristics for borrowers who needed help qualifying for a home loan.

Continuous monitoring of the mortgage market coupled with potential changes to current statute will be required to increase the leverage of the Fund and meet the needs of more Californians.

Major legislation

SB 257 (Chesbro) Chapter 748, Statutes of 2006:

· Allows the California Housing Finance Agency (CalHFA) to make loans to finance affordable housing including residential structures, housing developments, multifamily rental housing, special needs housing, and other forms of housing.
· Defines "special needs housing" intended to benefit persons identified with any of the following:
1) Mental health;
2) Physical disabilities;
3) Risk of homelessness; or
4) Developmental disabilities.
· Provides that special needs shall also include housing intended to meet the housing needs of persons eligible for mental health services funded by Proposition 63.

· Clarifies CalHFA Board of Directors' authority to establish in CalHFA's annual budget the compensation of key exempt management positions, including executive director, chief deputy director, general counsel, director of financing, director of homeownership programs, director of multifamily programs, director of insurance, and financial risk management director.

· Requires CalHFA in conjunction with the Department of Mental Health Services and the Department of Housing and Community Development to present a plan to the Legislature for the use of Proposition 63 funds for the development of supportive housing projects.

SB 1689 (Perata) as introduced:

· Would have set forth a process to replace average daily attendance (ADA) with average monthly enrollment (AME) as the pupil count used to compute school district revenue limit funding beginning with the 2007-08 fiscal year.

As amended May 4, 2006:

· Removed all reference school finance:  attendance and enrollment.

· Enacts the Emergency Housing, Community Planning and Farmland Preservation Bond Act of 2006 which will authorize the issuance of a $2.85 billion general obligation (G.O.) bond for state housing programs.  Establishes the Transit-Oriented Development Implementation Program. 


· Provides that proceeds of bonds shall be allocated in the following manner:


a) $1.5 billion to the Affordable Housing Account to be appropriated according to the following schedule:


1) $345 million for the Multifamily Housing Program which provides rental housing for low-income households, an existing program administered by the Department of Housing and Community Development (HCD);


2) $50 million for emergency housing assistance, an existing program administered by HCD;


3) $50 million for housing for homeless youth, an existing program administered by HCD;


4) $195 million for supportive housing for  individuals and households moving from emergency shelters or transitional housing or those at risk of homelessness, an existing program administered by HCD;
5) $135 million for farmworker housing, an existing program administered by HCD;


6) $300 million for CalHome homeownership, an existing program administered by HCD.  Requires $10 million to be expended for construction management under the California Self-Help Housing Program;


7) $200 million for the California Homebuyer's Downpayment Assistance Program (CHDAP), an existing program administered by the California Housing Finance Agency;


8) $100 million for the newly created Affordable Housing Innovation Fund intended to be expended for competitive grants or loans to entities that develop, own, lend, or invest in affordable housing and used to create pilot programs that demonstrate innovative and cost-saving approaches to creating or preserving affordable housing, to be administered by HCD; and
9) $125 million for the Building Equity and Growth in Neighborhoods (BEGIN) Program, an existing program administered by HCD.


b) $850 million to the Regional Planning, Housing, and Infill Incentive Account to be used, upon appropriation by the Legislature, for the following purposes:


1) Incentive grants related to infill development which  may include:


· Not more than $200 million for urban parks;

· Water, sewer, or other infrastructure associated with infill;

· Transportation improvements; or,
· Traffic mitigation.

2) Brownfield cleanup that promotes infill.


c) $300 million for the Transit-Oriented Development Implementation Program a new program, to be administered by HCD according to the following:


1) Grants to local governments, including transit agencies, for infrastructure necessary for the development of higher density uses within close proximity to a transit station; and,
2) Loans for the development and construction of housing in close proximity (1/4 mile) to a transit station.  Requires 15 percent of the housing units to be affordable to very low or low-income households and to remain affordable for at least 55 years.


d) $200 million to the Housing Urban-Suburban-and-Rural Parks Account (a new program) for appropriation by the Legislature for housing-related parks in urban, suburban, and rural areas subject to conditions and criteria that the Legislature may provide.
(Chapter 27, Statutes of 2006)  
Other legislation
AB 63 (Strickland) died in the Assembly Committee on Housing and Community Development:  

· Would have established within the Department of Housing and Community Development the Elderly and Disabled Persons' Revolving Home Improvement Loan Program.

· Would have provided grants to local public agencies or nonprofit corporations to provide a maximum of $5,000 no interest loan to low and moderate income elderly and disabled persons to make nonmajor home improvements to assist with daily living activities or prevent injury.

AB 1461 (Salinas) Chapter 197, Statutes of 2005: 

· Deletes the limitations on grant amounts, provided under existing law, that may be allocated under the Community Development Block Grant Program.  

· Allows the Department of Housing and Community Development (HCD) to make its own determination of the maximum annual allocation of funds.

· Requires HCD to report to the Legislature by December 31, 2007 that indicates the number, amounts, and types of grants provided by the program.

AB 1479 (Frommer) died in the Assembly Committee on Housing and Community Development:

· Would have required the Department of Housing and Community Development in its annual report to the Legislature to include units produced and detailing the proximity of the units to job centers under the Jobs-Housing Balance Improvement Program.

AB 1512 (Garcia) Chapter 338, Statutes of 2005:

· Allows the California Housing Finance Agency (CalHFA) general counsel to designate a deputy attorney who may provide advice to the board, chairperson, and executive director.  

· Allows CalHFA to use up to $75 million available funds under the California Homebuyer's Downpayment Assistance Program for short term loans for land acquisition, construction, and development of for sale residential structures to first time low and moderate income homebuyers.

AB 1904 (Tran) died in the Assembly Committee on Appropriations:

· Would have transferred money in the State of California Unclaimed Property Fund to the Housing Rehabilitation Loan Fund for construction, rehabilitation, or acquisition and rehabilitation of multifamily rental housing developments for elderly persons or households, including onsite support facilities. 

· Would have defined elderly person or household to mean a single person or head of household 60 years of age or older.

AB 2638 (Laird) Chapter 892, Statutes of 2006:

· Requires that for-sale units assisted with Local Housing Trust Fund Matching Grant Program funds be subject to an equity sharing agreement or 30 year resale restrictions.

· Requires HCD to report to the Legislature by December 31 of any year in which funds are awarded.

· Clarifies the definition of "at risk of conversion" by extending the time in which preservation projects may submit applications for low-income housing tax credits and to allow for deed restrictions on affordable housing units that are comparable with other laws or programs.

AB 2749 (Strickland) died in the Assembly Committee on Aging and Long Term Care:  
· Would have required the Department of Housing and Community Development to establish a pilot program in Ventura and Los Angeles Counties to provide a revolving home improvement loan fund for qualified low and moderate income elderly and disabled persons to assist them with daily activities, prevent injury, and that would have allowed them to remain safely in their own homes.

AJR 47 (Ridley-Thomas) Resolution Chapter 117, Statutes of 2006:

· Urges the United States President and Congress to recognize the high cost of purchasing a home in California and to raise the Federal Housing Administration conforming loan limits  of $362,790.

LAND USE

Housing Element Law requires every locality to adopt and update a housing element every five years which includes an identification of existing and projected housing needs, an inventory of land suitable for residential development, and a five-year plan to meet those identified needs.  

The housing element, as a planning tool, was initially developed to describe how growth would be accommodated using a "best case scenario" approach.  A locality was not expected to build the units, but was required to provide appropriate zoning for the development of the housing need identified within its housing element, including the regional need for housing. 

Over the years, amendments have been made to Housing Element Law which held local governments responsible for ensuring that housing is actually built, including identifying specific sites, to accommodate a community's lower income housing unit regional allocation. 

In 1981, California began a comprehensive program to allocate among local governments the statewide need for low-, moderate- and above moderate-income housing units.  For the first time, each community was required to include in the housing element of its general plan a plan to meet its "share" of California's housing need.  

Housing Element  

Housing element law requires local governments to adequately plan to meet their existing and projected housing needs including their share of the regional housing need.  The housing element update process addresses the statewide concern of providing "decent housing and a suitable living environment for every California family," in part by facilitating increases in housing supply to accommodate the needs of the state's population and its growth. The law recognizes the most critical decisions regarding housing development occur at the local level within the context of the general plan. In order for the private sector to adequately address housing needs and demand, local governments must regularly update their general plans, zoning, and development standards to provide opportunities for, and do not unduly constrain, housing development for all income groups.

Regional housing need allocations (RHNAs) for each city and county constitute a fundamental basis for housing element updates.  A RHNA for each city and county is a short-term projection of additional housing units needed to accommodate existing households and projected household growth of all income levels by the end of the housing element planning period.

RHNAs establish minimum housing development capacity that cities and counties are to make available via their land use powers to accommodate growth within a short-term planning period.  RHNAs are assigned by four income categories as guideposts for each community to develop a mix of housing types for all economic segments of the population.  The process is also known as "fair share" planning, as shares of the regional housing need are determined for constituent cities and counties of the affected region(s) of the housing element update cycle.  Regions are represented by councils of governments (COGs) or counties, which are charged with preparing regional housing need allocations plans (RHNPs).

The RHNA process is one of the state's earliest forms of intergovernmental or regional planning (since the 1970s), in that it involves roles for State government, COGs, and city and county governments, and also considers components of transportation planning. In consultation with each COG, the Department of Housing and Community Development (HCD) determines the housing needs for each COG using a demographic method based on the Department of Finance's (DOF's) population  projections.  HCD also fulfills the functions of a COG in those rural counties for which there is no COG. While HCD forwards projections for the region, the distribution of the need within the region to individual cities and counties is subject to determination by the COG.  The COGs allocate the RHNA to their city and county members as a draft, and involve a 90-day review period, in which each city and county has an opportunity to request revision of their need allocation by the COG. The COG  may revise the initial allocations, subject to maintaining the total regional need.

While controversy about housing policy is certainly nothing new, the current chronic shortage of affordable housing in California has led to a serious polarization of the debate. On one hand, an alliance of affordable housing advocates and the building and realty industries have insisted that the primary cause for the shortage of housing has been obstructionist and "not-in-my-backyard" (NIMBY) policies pursued by local governments intent on excluding "undesirable" populations.  On the other hand, local governments and land use planners have seen the initiatives of the housing advocate/building industry axis as a frontal assault on local government land use authority, and maintain that the primary causes of the housing crisis lie in the state's dysfunctional fiscal relationship to local governments and conflicting and uncoordinated land use mandates coming from Sacramento.  In addition, many local governments have expressed extreme frustration with what they have seen as the unpredictable application of RHNA requirements by COGs and HCD, and the perception that HCD has made it unnecessarily difficult to get a housing element certified.

This polarization crystallized in the fierce debate surrounding SB 910 (Dunn) in 2001-02.  SB 910 would have imposed strict punitive measures on cities that failed to certify their housing elements.  After  SB 910 failed in 2002, many of the warring parties agreed to establish a working group outside of the legislative process in the hope that more progress could be made if a group was not constrained by legislative timelines and the polarization inherent in legislative processes.

In the beginning of May 2003, the Legislature established a moratorium on housing element related bills to allow a housing element working group (HEWG) to bring back recommendations for reform during the 2004 session. HEWG included representatives from HCD, cities, counties, councils of governments, planners, the for-profit and nonprofit building industry, housing advocates, and business groups. Ultimately the HEWG agreed to the provisions contained in AB 2158 (Lowenthal) and AB 2348 (Mullin) both of 2004 and signed into law by the Governor. 

Major Legislation

AB 1233 (Jones) Chapter 614, Statutes of 2005:  

· Requires that any portion of a local government's share of the regional housing need that remains unmet at the end of one planning period be carried over and added to the jurisdiction's share of the regional housing need in the subsequent planning period.

AB 2634 (Lieber) Chapter 891, Statutes of 2006:

· Requires that the analysis of population and employment trends and quantification of a city or county's existing and projected housing needs for all income levels in the housing element of its general plan shall include extremely low-income households, defined as those earning no more 30 percent of the median income.

· Requires cities and counties to develop a quantified objective for and assist in the production, rehabilitation, or preservation of extremely low-income housing.

· Adds "single room occupancy or efficiency units" to the types of housing for which sites are to be identified to accommodate a city or county's share of the regional housing need that could not be accommodated in its inventory of land suitable for residential development.

· Specifies that the housing elements analysis of governmental constraints to the development of housing for all income groups include multifamily rental housing,  factory-built housing, mobilehomes, housing for agricultural employees, supportive housing, emergency shelters, single-room occupancy units, and transitional housing.

· Clarifies that changes to housing element law take effect when the next housing element cycle begins, or when a city or county submits its first draft to the department for review if that is more than 90 days after the effective date of the bill.

SB 575 (Torlakson) Chapter 601, Statutes of 2005:  

· Makes various substantive changes to the exemptions and enforcement provisions of the anti-NIMBY (not in my backyard) law.  

· Requires a city or county to have met or exceeded its regional housing need for low and moderate income housing before the jurisdiction may disapprove an affordable housing development based on lack of need.

· Provides that, in any action in court, the burden of proof shall be on the local agency to show that the housing element identifies adequate sites with appropriate zoning and development standards of low income housing.  

· Authorizes a court to impose fines upon a local agency if found to have acted in bad faith.  

Other Legislation
AB 549 (Salinas) died in the Assembly Committee on Housing and Community Development:  

· Would have allowed local governments to adopt an alterative production-based certification of its housing element if an unspecified percentage of the jurisdiction's share of the regional housing need for very low, low-, and moderate-income households are built.

AB 712 (Canciamilla) Vetoed:  

· Would have required written findings by the local government if a reduction of density is sought for sites zoned for residential use.  

· Would have extended the sunset date from January 1, 2007 to January 1, 2009 on the requirement that a court award attorney fees and costs to a successful plaintiff.

Governor Schwarzenegger's veto message:  I am concerned about housing affordability in this state and the need to meet the housing demands of California.  Our local government partners have an important role and tremendous responsibilities in the process.

Providing incentives for third parties to sue local governments over housing decisions, as provided in this bill, is inappropriate and does not build any additional housing.  The threat of lawsuits diminishes flexibility and creativity when designing a community, and lawsuits divert valuable tax dollars that could be used by local governments.

AB 1259 (Daucher) died in the Assembly Committee on Housing and Community Development:

· Would have allowed local governments that met or exceeded their share of regional housing need allocation for any five year planning period, as determined by the Department of Housing and Community Development or a council of governments, may self-certify their housing element and any amendments.
AB 1367 (Evans) died in the Assembly Committee on Local Government:

· Would have prohibited a state, local, or regional agency to enact any regulations applicable to a city or county's fair share of the regional housing need contrary to the land use determinations made in compliance with locally adopted land use initiatives.
AB 1450 (Evans) died in the Assembly Committee on Housing and Community Development:

· Would have required that a housing development applicant agree, and the local government ensure, the continued affordability of all units that qualified the applicant for a density bonus for a minimum of 30 years.

· Would have required that units targeted for moderate-income households as part of a housing development receiving a density bonus be affordable at a rent that does not exceed 30 percent of 120 percent of the area's median income.

· Would have required that a housing development applicant agree, and the local government ensure, that the initial occupants of the moderate-income units that qualified the applicant for a density bonus in a condominium or planned unit development are persons and families of moderate income.

· Would have required, upon any resale of these moderate-income units, the local government to either:


1) Require restrictions and conditions on the resale to ensure continued affordability to, and occupancy by, moderate-income persons and families for at least 30 years; or

2) Permit the seller to retain the value of any improvements, the down payment, and the seller's proportionate share of appreciation.


· Would have permitted the local government to require that any resale or other transfer of a unit be subject to its prior approval and reasonable restrictions and conditions, and to disapprove a sale or transfer of a unit at less than 95 percent of full market value.

AB 1702 (Frommer) as introduced:  

· Would have defined "use by right" to mean the use does not require a conditional use permit or other discretionary permit for a planned unit development, except when the proposed development project is a mixed-use program involving both commercial or industrial uses and residential uses to meet the need with zoning that permits farmworker housing in the Community Development Block Grant Program.

As amended April 7, 2005:

· Would have transferred $500 million from the General Fund to fund transportation projects:  $250 million for Traffic Congestion Relief Program and $250 million for State Highway Account.  

· Would have earmarked $500 million of tribal compact bond proceeds to reimburse the General Fund.  

(Died in the Assembly Committee on Appropriations)  

AB 2158 (Evans) Vetoed:

· Would have added two new factors to the list of specified factors to be included in the methodology a council of governments, or delegate subregion, is required to develop for the distribution of existing and project housing need to local jurisdictions:  1) adopted spheres of influence for all local agencies and 2) adopted policies of the local agency formation commission.
Governor Schwarzenegger's veto message:  This bill requires new criteria be added to the factors considered by councils of governments (COGs) when developing regional housing needs.  As COGs can already include these criteria in their needs assessments, this bill is unnecessary.  Furthermore, significant changes to the development of housing needs assessments were made in 2004. We should judge the effectiveness of these changes before adding significant new mandates on local governments.

AB 2307 (Mullin) died in Assembly Committee on Appropriations:

· Would have repealed the provision of the Planning and Zoning Law giving councils of government (COGS) the ability to charge fees to local governments to cover costs of distributing regional housing need numbers.

· Would have required a continuous appropriation from the State General Fund to the Department of Housing and Community Development to cover COG's Regional Housing Needs Allocation costs.

· Would have extended the fourth housing element revision for the Association of Bay Area Governments and the Southern California Association of Governments from June 30, 2007, to June 30, 2009.
AB 2378 (Evans) died in the Senate Committee on Transportation and Housing:

· Would have required that a housing development applicant agree to, and the local government ensure, that affordability by recording against the property deed restrictions to require, for at least 30 years, that the units will be resold to persons and families of moderate income at an affordable housing cost or by recording against the properties deed restrictions or liens providing for an equity-sharing agreement, as specified.

AB 2468 (Salinas) died on the Floor of the Assembly Inactive File:

· Would have allowed a jurisdiction to self certify its housing element if it can accommodate 100 percent of its need for housing for very low and low income households on sites zoned to permit multifamily residential use by right.

· Would have allowed HCD to audit 10 percent of self-certified housing elements to evaluate for compliance.

AB 2484 (Hancock) died in the Assembly Committee on Housing and Community Development:

· Would have stated that density bonus law does not apply to housing development on a parcel where the maximum allowable density exceeds 40 units per acre in metropolitan jurisdictions, 25 units per acre in suburban jurisdictions, 20 units per acre in nonmetropolitan cities and counties, and 15 units per acre in unincorporated areas in nonmetropolitan counties.

· Would have stated that in addition to the densities described above, in order to be exempt from density bonus law the parking requirements applicable to the parcel must not exceed one onsite parking space for zero to one bedrooms, two onsite parking spaces for two to three bedrooms, and two and one-half parking spaces for four and more bedrooms.

AB 2503 (Mullin) died in the Assembly Committee on Appropriations:

· Would have authorized cities, counties, and cities and counties to enter into joint powers agreements (JPAs) to form affordable housing pooling arrangements for the acquisition, construction, or development of affordable housing within the jurisdiction of the JPA.

· Would have required the moneys collected by the JPA for affordable housing to be held in a separate Housing Trust Fund by June 30, 2013, and stay there until used.

· Would have required that 80 percent of the moneys in the Fund be used to the maximum extent possible to defray the costs of production, improvement, and preservation of affordable housing.

· Would have required that 20 percent of the monies be used by the JPA to defray the costs of construction, maintenance, and improvement of public facilities (to include, but not limited to, streets, sanitary sewers, water treatment and delivery, and parks and other recreational facilities) that benefit housing funded by the Fund.

· Would have created a state matching program for affordable housing by allowing local governments to keep a portion of other property taxes that would have gone to the Educational Revenue Augmentation Fund.

AB 2526 (Arambula) failed passage in the Assembly Committee on Housing and Community Development:

· Would have required an attached housing development to be a permitted use not subject to a conditional use permit on any parcel zoned for an attached housing development if it meets certain criteria, including that the development is located within a city or census-defined place with a population density of at least 1,000 persons per square mile and a total population of at least 2,500.

· Would have required a city, county, or city and county to defer payment of development fees until issuance of a certificate of occupancy for housing developments in which at least 49 percent of the total units will be affordable to lower-income households.  

AB 2572 (Emmerson) Chapter 785, Statutes of 2006:

· Adds the housing needs generated by the presence of a private university or a campus of the California State University or the University of California to the list of specified factors to be included in the methodology a council of governments or delegate subregion is required to develop for the distribution of existing and projected housing need to cities and counties within the region or subregion.

AB 3042 (Evans) died in the Senate Committee on Transportation and Housing:

· Would have provided a procedure by which a city or county may enter into an agreement to transfer a percentage of its share of the regional housing need to another city or county.

SB 223 (Torlakson) died in the Assembly Committee on Appropriations: 

· Would have established the Job-Center Housing Planning Program within the Department of Housing and Community Development to provide revolving loans for the adoption of specific plans for infill development.  

· Would have allowed local governments to obtain loans of up to $1 million to be used for specific plans.

SB 326 (Dunn) Chapter 598, Statutes of 2005:   

· Amends the conditions that require local approval, without conditional use permits, for housing development.  

· Changes the term "multifamily residential housing" to "attached housing development." 

· Defines attached housing development as a newly constructed or substantially rehabilitated structure, containing two or more dwelling units and consisting only of residential units, but does not include conversion of existing units to condominiums.

· Reduces the minimum density requirement from 12 units per acre to eight units per acre if the attached housing development consists of four or fewer units.

SB 365 (Ducheny) as introduced:

· Would have stated that the sections of the Planning and Zoning Law pertaining to multifamily residential development and provision of water to affordable housing developments apply to charter cities.

As amended August 30, 2005:

· Removes all reference to housing.

· Adds to the types of purposes for which the State Lands Commission is authorized to enter into an exchange of lands or interests in land involving reclaimed tidelands or beds of navigable waterways.

(Chapter 585, Statutes of 2005) 
SB 435 (Hollingsworth) Chapter 496, Statutes of 2005:  

· Makes various technical changes to clarify SB 1818 (Hollingsworth) Chapter 928, Statutes of 2004 relating to density bonus.

· Provides legislative intent language indicating that local governments should encourage higher density housing in urban areas with adequate infrastructure to serve the housing.

· Clarifies that the percentage of affordability, for purposes of determining the applicable density bonus, is calculated by dividing the number of affordable units by the total number of units before any density bonus is applied.

· Provides that the density bonus for senior developments applies to senior mobilehome parks.

· Alters the density bonus for moderate-income units by expanding it to all common interest developments, as opposed to just condominium or planned developments, and also by requiring that the units be for sale as opposed to rented by the developer.

· Clarifies that a project applicant can only receive one density bonus and requires the applicant to choose which density bonus he/she is seeking when the project meets the affordability thresholds for more then one income category.

· Clarifies that upon resale of a moderate-income unit, the local government shall recapture both the initial subsidy and a proportionate share of appreciation, unless it conflicts with another funding source or law.

· Clarifies that a local government must grant incentives and concessions only to applicants for a traditional density bonus, not to applicants for a land donation density bonus.

SB 521 (Torlakson) as introduced:

· Would have repealed the requirement that housing in a transit village development plan must be within a ¼ mile of the exterior of the transit station's parcel.

· Would have expanded the geographic scope of a transit village development district.

· Would have imposed additional requirements if redevelopment officials want to use this new economic condition to justify the existence of blight.

As amended August 24, 2006:

· Removed all reference to transit village development.

· Would have allowed Contra Costa County to increase real estate document recording fees by one dollar per page following the first page of the recorded document to fund affordable housing development.

· Would have required housing constructed with funds from this program to meet minimal smart growth principals as defined.

(Died on the Assembly Inactive File)

SB 1026 (Perata) as introduced:  

· Would have repealed the section of law granting cities and counties a grace period to comply with the 1980 law placing the elements of the housing element into statute and grandfathering in communities who had adopted housing elements in conformance with the earlier guidelines.

As amended August 25, 2005 and amendments agreed upon by the Assembly Committee on Judiciary and Housing and Community Development (Kehoe):  

· Removed all reference to housing element.

· Would have created a two year moratorium on the use of eminent domain on owner-occupied residential real property for private use after condemnation.

· Would have required the California Research Bureau to submit a report to the Legislature by January 1, 2008 regarding the use of eminent domain in California between January 1, 1998 and January 1, 2003 or later if data was available.

· Would have required the California Law Revision Commission to report to the Legislature including recommendations for changes in the law by January 1, 2008 regarding whether the law governing the appraisal and valuation processes in eminent domain proceedings fairly compensate condemnees for the taking of their properties, including the role and importance of legal counsel for the condemnee.

As amended September 7, 2005 (Kuehl):

· Removes all reference to eminent domain.

· Authorizes the Los Angeles County Metropolitan Transportation Authority to conduct a demonstration program to enter a design-build contract of carpool lane on Interstate 405.

(Chapter 1, Statutes of 2006)

SB 1087 (Florez) Chapter 727, Statutes of 2005: 

· Requires water and sewer providers to adapt written policies and procedures with specific objective standards for allocation of services.

· Prohibits such water service agencies or entities from denying, conditioning approval, or reducing the amount of water service to new service applicants (i.e. housing developers) based on inclusion of affordable housing in the project, unless the agency makes specific written findings of necessity (as provided).

· Makes legislative findings regarding affordable housing and local agency authority to impose fees sufficient to pay for this program.

SB 1177 (Hollingsworth) failed passage in the Assembly Committee on Housing and Community Development:

· Would have repealed the requirement, under density bonus law that a developer show that a waiver or modification of development standards is necessary to make housing units economically feasible.

· Would have added a new requirement that the developer show that the waiver or modification of development standards is necessary to physically accommodate the housing development at the densities or with the concessions or incentives granted by current law.     

· Would have clarified that the definition of "development standard" does not include fees.

SB 1322 (Cedillo) Vetoed:

· Would have required cities and counties to include in the housing element of their general plan an analysis of the need for emergency shelters and also to accommodate the need for shelters on sites that are zoned to allow their use by right.  

· Would have required a city or county to identify and rezone sufficient sites to accommodate the need for emergency shelters if the inventory does not identify adequate sites to accommodate the community's need as identified in the analysis and requires rezoned sites to permit emergency shelters as a use by right.

Governor Schwarzenegger's veto message:  This bill would require local governments to include in their housing plans an analysis of the need for emergency shelters and special needs facilities.  Though the intentions of this bill are laudable, the specifics of the measure would place overly burdensome mandates on cities and counties.

 Specifically, this measure would preclude a local government from considering the overall needs and concerns of its community by limiting its authority to condition or deny certain projects as would otherwise be allowed by law.  Such mandated, or by right, zoning not only presumes that all California cities and counties have a need for these facilities, but also usurps local government discretion denies the impacted population groups the right to have their voice heard.  Further, this measure would facilitate an unnecessary increase in litigation brought against cities and counties that would only result in a depletion of local government resources, rather than helping improve the availability of such facilities.

For these reasons I am returning this bill without my signature.  However, I am signing AB 2634, which achieves similar results relative to the inclusion of emergency shelters in housing plans but without placing onerous burdens on local governments.

MOBILEHOMES/MANUFACTURED HOUSING

Affordable, safe, and sanitary housing is virtually nonexistent for the vast majority of California's farmworkers.  When a migrant farmworker arrives in a rural agricultural town, he/she has few options:  most of the existing housing is occupied; available units often consist of the most dilapidated units in the community; rents are high; and per-person charges are used to capitalize on "doubling up."  If the migrant fails to arrive in town early enough to get a substandard unit, there are four choices available:  

1) Double up in an occupied unit; 

2) Pay rent to live in a shed, barn, garage, or backyard; 

3) Live in a car; or 

4) Try to obtain housing in a surrounding community and commute to work.  

Although there are a number of state operated farm labor camps and some employer provided housing, these programs address only a minimal portion of the total housing need. 

Several reasons are commonly cited for the lack of farmworker housing.  Housing advocates maintain that government has not spent enough money for farmworker housing.  The agricultural industry maintains that housing is expensive to provide and investments are rarely recaptured because the housing is only used seasonally.  Agricultural interests also contend that governmental regulations and community opposition make farmworker housing difficult to build and maintain.   Moreover, the increasing use of farm labor contractors as intermediaries has increased the distance between growers and labor, which blunt workers' attempts to attain better working conditions and benefits directly from growers.  

Two state programs address the lack of housing for farmworkers and their families in the state. The Office of Migrant Services (OMS) provides seasonal housing and services to migrant workers and their families and the Joe Serna, Jr. Farmworker Housing Grant Program (JSJFWHG) administers loans and grants to allow others to develop housing for year round residents.  The United States Department of Agricultural/Rural Development (formerly the Farmers Home Administration) provides funding to build low- and moderate-income farmworker housing. 

The state housing programs are: 

1)  Office of Migrant Services (OMS):   This program, administered by the Department of Housing and Community Development (HCD), operates 25 migrant centers in 15 counties, annually serving an estimated 9,500 migrant farmworkers and their families in 1,865 units.

Thirty percent of the farmworkers come from California, 35 percent from Mexico, and the rest from Arizona, New Mexico, and Texas.  The centers generally operate from April through November.  Land is provided by the local jurisdiction.  The state owns the buildings and equipment and operates the program, usually by contracting with a local housing authority for day-to-day management.  The Fiscal Year 2006-07 Budget funded this program with $6,316,000 for operations and $2,250,000 for reconstruction of two daycare centers through the General Fund, and an additional $778,419 for repairs through the Housing Bond Act of 2002.

2)  Farmworker Housing Grant Program:   This HCD administered program offers up to 50 percent matching grants for the construction and rehabilitation of owner occupied and rental housing for low-income, year round farmworkers.  This program has assisted 9,200 units and an estimated 36,800 total farmworkers and their families since 1977.  The Fiscal Year 2002-03 Budget provided $14 million for additional grants. This was the last year a General Fund appropriation was provided for this program.  Funding was replaced with Proposition 46 funding in 2003-04.

5) Housing and Emergency Shelter Trust Fund Act of 2002:  Proposition 46 provided $200 million for farmworker housing from Fiscal Year 2003-04 through 2006-07.  The funds have been fully awarded.  

6) Proposition 1C of 2006 provides $135 million.  It is anticipated awards will begin in January 2007.
Major legislation

AB 1469 (Negrete Mc Leod) Vetoed:

· Would have required all park managers, not just those in parks with 50 or more spaces, to complete three hours of educational programs each year.

· Would have allowed completion of an educational program for a real estate license fulfills the educational requirements required for a mobilehome park manager.

· Would have required educational programs to be approved once every five years by the Department of Housing and Community Development (HCD).  To be HCD approved, providers were required to present HCD with proof that the provider is a professional or nonprofit organization, has existed for at least 10 years, and offers at least five different educational courses.  

· Would have allowed HCD to charge a fee of $500 to administer this approval requirement. 

Governor Schwarzenegger's veto message:  This bill, which would create a new continuing education requirement for mobilehome park managers, is unnecessary.  There is no similar training requirement for onsite managers of traditional rental housing, and the proponents of this measure have not presented a compelling reason to subject managers of mobilehome parks to a higher standard.  As several voluntary educational programs are already available, I see no reason to impose a costly statutory mandate on park owners at this time.

AB 2250 (Coto) Chapter 858, Statutes of 2006:

· Extends the January 1, 2007 sunset date on the Mobilehome Park Maintenance Inspection Program until January 1, 2012.

· Requires that the Department of Housing and Community Development, to set as a goal, inspection of five percent of mobilehome parks each year.

SB 40 (Dunn) Vetoed:  

· Would have permitted an enforcement agency or resident of a mobilehome park or special occupancy park to seek appointment of a receiver when a park owner fails to correct serious health and safety hazards in a timely manner.

· Would have permitted an enforcement agency to seek a court order that would result in the correction of a violation rather than closure of the park or suspension of its permit to operate.

· Would have required enforcement agencies to notify a park operator that a receivership may be sought if the violations are not corrected within 30 days.

· Would have prohibited the court from appointing Department of Housing and Community (HCD) or an agency or representative of HCD as receiver of a mobilehome park, manufactured housing community, or special occupancy park.

· Would have required the court to specifically find that the park cannot be repaired or rehabilitated and the park must close due to health and safety violations, for the movement or relocation of a manufactured home to be included in the relocation costs.

· Would have provided relocation compensation, except for situations when the court determines the park must close, is the difference between the contract rent for a space or unit and the fair market rental value of a replacement dwelling for a unit of comparable size for the period of time the violations of the park is being repaired not to exceed 120 days.

· Would have provided that sale of a park to a third party does not render an action under this chapter moot, and that person who obtains an ownership interest would be subject to the existing notice of violation.

Governor Schwarzenegger's veto message:  This bill allows the Department of Housing and Community Development (HCD) to seek receivership of a mobilehome park that is facing serious health and safety violations.

According to the author, this bill was introduced to address the very small minority of flagrantly negligent park owners who have longstanding and serious health and safety violations.  Current law authorizes HCD to revoke such a park owner's permit to operate, which may be the more appropriate course rather than taking the park into temporary receivership and returning it to the same park owner once corrections have been made.

In addition, this bill requires park owners to pay the relocation costs for problems predominately caused by other residents.

SB 1231 (Dunn) Chapter 644, Statutes of 2006:

· Extends the January 1, 2007 sunset date on the Mobilehome Park Maintenance Inspection Program until January 1, 2012.

· Requires that the Department of Housing and Community Development, to set as a goal, inspect five percent of mobilehome parks each year.

Other legislation
AB 197 (Umberg) failed passage twice in the Assembly Committee on Housing and Community Development:  

· Would have provided mobilehome owners/resident organizations that have fulfilled certain requirements the right of first refusal to purchase the mobilehome park if the owners decide to sell.
· Would have prohibited the parkowner from selling the park to a third party for a lesser price or more favorable terms than the price offered to the mobilehome owners/resident organizations. 

AB 396 (Lieber) failed passage in the Assembly Committee on Housing and Community Development: 
· Would have required the impact report for conversion, closure, or cessation of use of a mobilehome park to include specified information.  

· Would have required the legislative body determining the amount of reasonable and appropriate compensation for displaced park residents to consider certain factors. 

AB 791 (Lieber) as introduced: 

· Would have clarified that specified provisions of conventional landlord tenant law prohibiting retaliation and harassment by landlords apply to management of a mobilehome park.

· Would have provided a provision of a rental agreement for a mobilehome is void against public policy if it contains a waiver of various rights of a mobilehome owner. 
· Would have provided that prohibitions on landlord/lessor harassment including requiring tenants pay exclusively in cash for rent or deposits, unless the tenant has previously paid rent with a check drawn on insufficient funds, also apply to mobilehome homeowners.

As amended August 28, 2006:

· Removed all reference to landlord and tenant rights to homeowners and residents of mobilehome parks.

· Would have required the impact report for conversion, closure, or cessation of use of a mobilehome park to include specific information.  

· Would have required the legislative body determining the amount of reasonable and appropriate compensation for displaced park residents to consider certain factors. 

(Died in the Senate Committee on Rules.)

AB 954 (Coto) died in the Assembly Committee on Housing and Community Development:  

· Would have prohibited the management of a mobilehome park or an employee or agent of the management from attending or monitoring a meeting of a homeowner group or association unless requested by the group.

AB 1064 (Cogdill) Chapter 325, Statues of 2005:  

· Establishes requirements for the installation of manufactured homes above 5,000 feet in elevation that do not meet local snow load standards.
AB 1203 (Mullin) Chapter 80, Statutes of 2006:

· Provides the manufacturer's warranty on a mobilehome, manufactured housing, or multi-unit housing installed by a buyer expires one year after either the issuance of a certificate of occupancy or 120 days from the close of escrow, whichever comes first.
· Requires at the time of escrow, when a dealer sells a new or used manufactured home, multiunit manufactured home, or used mobilehome to a buyer who plans to have the home installed on a foundation themselves, the buyer must sign a disclosure statement titled the Declaration of Delivery Sale.
· Requires the escrow agency, upon close of escrow, to retain the original Declaration of Sale and to submit a copy to the Department of Housing and Community Development with other documents required to report the sale.
AB 2106 (Lieber) Failed passage twice on the Floor of the Assembly:

· Would have prohibited management or an employee or agent of management from attending or monitoring a meeting of a homeowners' group or association unless requested by the group to be present.
· Would have excluded meetings pursuant under the Mobilehome Residency Law.
AB 2294 (Garcia) as introduced:

· Would have required a nonprofit entity which owned and operated a mobilehome park to develop and distribute a financial report to the residents of the park at least once every other year.
· Would have required the report to include an average monthly expenditure to operate and improve the park and average monthly revenue generated from rent at the park.
As amended June 27, 2006:

· Removed all reference to mobilehome parks.
· Would have required a developer to show that the waiver of reduction of development standards was necessary to physically accommodate the housing development at the densities or with the concessions or incentives granted to the provisions of the Planning and Zoning laws.
(Died in the Senate Committee on Transportation and Housing.)

AB 2374 (Umberg) Vetoed:

· Would have established notification requirements for increases in existing fees or charges that park management are required to provide homeowners in mobilehome parks.

· Would have provided that if mobilehome park management park receives a notice of an increase in an existing fee or charge by first class mail then the notice shall be considered received by the management five days after the postmarked date.

Governor Schwarzenegger's veto message:  This bill would prohibit mobile home park owners from increasing an existing third-party fee or charge unless specified notice has been given to tenants.  Though well-intentioned, I believe this bill is unnecessary.

 Existing law already prohibits the management of mobile home parks from imposing fees on homeowner tenants for services not listed in the rental agreement unless 60 days prior written notice is provided.  In addition, park owners are required to post current residential utilities rate schedules in a conspicuous place in the park. 

I do not disagree that all reasonable efforts should be made to give residents in mobile home parks appropriate notice when a fee is increased.  However, the proponents of this bill have not demonstrated a need to impose a new statutory requirement and penalty on park owners.

AB 2587 (Liu) Chapter 789, Statutes of 2006:

· Extends the Methamphetamine Contaminated Property Cleanup Act of 2005 to a mobilehome or manufactured home located on private property, a mobilehome or manufactured home located in a mobilehome park, and a recreational vehicle that is sited in a mobilehome park.

· Requires the local health officer to determine the cause of the contamination and who the responsible party is for the remediation required under the Act.

· Requires the local health officer to file restraint or a vehicle license stop on the mobilehome with the county recorder or the Department of Housing and Community Development, or on a recreational vehicle with the Department of Motor Vehicles.

· Provides that, if the mobilehome owner fails to remediate, repay the city for costs, or to repay the park owner for costs within 30 days, the park owner may remediate or remove the mobilehome and the city or county may record a moratorium, restraint, or vehicle license stop which may be released upon the payment of the park owner's actual costs.

SB 10 (Dunn) as introduced:

· Would have required a private home inspector to be either a licensed contractor or a licensed contractor with a C-47 license.  

· Would have prohibited the park management in a mobilehome park from requiring a homeowner to use a private home inspector chosen by the management as a condition of sale.

As amended August 30, 2006:

· Removes all reference to mobilehomes.
· Requires the county, in the event that seismic-related damage occurs, to either make repairs or provide funds to the state sufficient to make those repairs.
· Authorizes the county and the Judicial Council to agree on a method to address the seismic issue so that the state does not have a financial burden greater than it would have had if the court facilities initially transferred were court facilities in buildings rated as a level IV seismic rating.
· Authorizes the California State Association of Counties, the Judicial Council of California, and the Department of Finance to agree to alternative methods for calculating the county facilities payment amount.
(Chapter 444, Statutes of 2006)

SB 106 (Dunn) Vetoed:  

· Would have extended the sunset date for the Mobilehome Park Maintenance Inspection (MPM) program to January 1, 2008.  

· Would have increased the annual fee to fund the inspection program from $4 to $6 for each mobilehome lot.  

· Would have required the Department of Housing and Community Development (HCD) to submit a report to the Legislature on the effectiveness of the inspection program.

· Would have extended the sunset date until January 1, 2008, on the requirement that any local enforcement agency that collects fees to fund the MPM program remit unspent fees to HCD.

· Would have required HCD to submit a report to the Legislature by January 1, 2007, evaluating the MPM program during the phase that began January 1, 2000 and making recommendations on how it could work more effectively.
Governor Schwarzenegger's veto message:  "This bill increases the fee for mobilehome park inspections by fifty percent with no commensurate increases in the level of protection for mobilehome park residents.  The current fee of four dollars charged to park owners provides inspection and enforcement by the Housing and Community Development Department and will sunset on January 1, 2007.  

There is no compelling reason to raise the mobilehome park inspection fee at this time."

SB 125 (Dutton) Chapter 24, Statutes of 2005:  

· Authorizes the management of a mobilehome park to remove a homeowner or resident's personal property from the individual's land and premises to a secure storage facility to bring the space into compliance with the reasonable rules and regulations of the park or the Mobilehome Parks Act.

SB 198 (Lowenthal) Vetoed:  

· Would have required the Department of Housing and Community Development to implement a program to certify installers of manufactured homes.

· Would have established escrow requirements for mobilehomes, manufactured housing and multi-unit manufactured housing that a buyer plans to have installed.

Governor Schwarzenegger's veto message:  This bill is premature since the United States Secretary of Housing and Urban Development is charged with establishing a nationwide manufactured housing installation program.  This bills duplicative standard could contradict the federal criteria to be released in the coming months.

SB 237 (Migden) Chapter 35, Statutes of 2005:  

· Prohibits a rental agreement in a mobilehome park entered into or renewed on or after January 1, 2006 from including a provision that would grant the management of the park the right of first refusal to purchase the homeowners' mobilehome for sale to a third party.   

· Provides the park owner or management and homeowner of a mobilehome park may enter into a separate agreement which would grant the park owner or management the right of first refusal.

SB 765 (Dunn) Vetoed:  

· Would have expanded the authority of the Department of Housing and Community Development to require cleanup of sewage spills in mobilehome parks.

Governor Schwarzenegger's vetoed message:  This bill is a solution in search of a problem.  It allows the Department of Housing and Community Development or the applicable local agency to order sewage clean-up in the event of a spill or leak.

Current law already requires the Department of Housing and Community Development to adopt and update regulations regarding mobilehome park plumbing and sewage.  Today, sewage spills are cleaned up by the Department; local health officials are called in by the Department for larger and more complex situations.  This bill will bifurcate the clean-up responsibility which could lead to inconsistencies and confusion.

REDEVELOPMENT

Redevelopment began in 1945 as a post-war blight removal program that used federal urban-renewal grants to clean up blighted urban areas.  These first projects were few in number:  27 projects in 1966.  Project size was also limited; prior to 1957, most project areas ranged from 10 to 100 acres.   

Today, however, due to the use of tax-increment financing authorized by the voters in 1952 and fiscal restrictions imposed upon local governments by Proposition 13, redevelopment has emerged as a key local financing tool.  Redevelopment has grown so tremendously that now there is scarcely a jurisdiction that does not have an agency.  By 2002, there were a total of 413 redevelopment agencies in California -- in 382 cities, 27 counties, and four joint city-county agencies -- and a total of 764 project areas.  Many project areas encompass thousands of acres. 

California redevelopment agencies derive their authority to exercise the power of eminent domain from an express grant of that authority in the Community Redevelopment Law (Health & Safety Code §33391).  The Legislature has specifically found that ". . . whenever the redevelopment of blighted areas cannot be accomplished by private enterprise alone, without public assistance in the acquisition of land, . . . it is in the public interest to employ the power of eminent domain . . . to provide a means by which blighted areas may be redeveloped or rehabilitated" [Health & Safety Code §33037(b)].  The Legislature has further found that ". . . the redevelopment of blighted areas and the provision for appropriate continuing land use and construction policies in them constitute public uses and purposes for which money may be advanced or expended and private property acquired, and are governmental functions of state concern in the interest of the health, safety and welfare of the people of the state and the communities in which the areas exist" [Health & Safety Code §33037(c)].  These sections were enacted by the Legislature in 1963.


Redevelopment agencies accumulate their funds by freezing the property tax base within a project area that has been found to be blighted.  "Blight" is determined by meeting specific statutory conditions.  With the property tax base frozen, all the affected taxing entities that receive property tax -- schools, fire departments, police departments, special districts -- continue to receive the same share of property tax that they received in the year when the redevelopment plan took effect.  For instance, if a school was receiving $100,000 in property tax in 1990, it continues to receive that amount from the project area throughout the life of the redevelopment plan.  Any additional property tax generated above the base year goes to the redevelopment agency.  But the agency must share a percentage of this money with the affected taxing entities.  A statutory formula requires certain percentages of funds to be passed through to the affected taxing entities.  The specific percentages increase through the term of the redevelopment project.  

A central interest the state has with redevelopment is its significant fiscal impact on the General Fund.  These state costs are the result of the state guaranteeing minimum levels of school funding.  Schools currently receive approximately 50 percent of local property tax dollars.  When a redevelopment project area is declared and the property tax base within that area is "frozen," a large portion of the increase in the property tax increment generated within the project area flows to the redevelopment agency.  Schools -- unlike all the other affected taxing entities that receive property tax within a project area -- are then reimbursed by the state for any amounts that they lose to redevelopment.

City officials and developers tout redevelopment's benefits and advantages to revive down-trodden urban areas; tax watch-dog groups and adversely-affected business owners view redevelopment agencies as administrative behemoths that gobble up scarce tax dollars and engage in grand-scale development deals of dubious value.  The suspicious see redevelopment agencies as engaging in games of fiscal sleights of hand with its true powers only understood by attorneys, consultants, and staff.    

In many cases, redevelopment powers have been used prudently and have produced good results.  Examples are numerous where a run-down urban area is "redeveloped" and brought back to life again.  In other more-controversial cases, these powers have been used to "develop" as opposed to redevelop.  This happens when large areas of vacant land are deemed "blighted," and redevelopment agencies issue bonds without a public vote.  These funds are then used to build infrastructure to attract development or to engage in bidding wars with surrounding communities to attract auto malls and "big-box" retailers and other sales-tax generators. 

Some have argued that redevelopment powers have greatly expanded over the years.  In fact the opposite is true.  Since the 1960s the Legislature has tightened and further restricted the use of redevelopment powers.  Redevelopment reform legislation has been introduced at roughly 10 to 15 year intervals.  Contrary to the belief that redevelopment agency power has increased over the years, after each round of reforms, redevelopment agencies have had additional requirements and limitations placed on their ability to conduct redevelopment activity.

Redevelopment Reform:  AB 1290 

The early 1990's were difficult times for redevelopment agencies.  Many members of the Legislature were openly criticizing agencies for adopting large project areas with questionable evidence of blight, engaging in bidding wars with other jurisdictions for new commercial developments, and hoarding millions of dollars in unspent housing set aside funds.  The cry for reform was in the air.  With little sympathy for the pleas of the defenders of redevelopment, the Legislature raided these perceived "cash cows" to help balance the state's budget deficit for two years in a row.  In response to this negative environment, the California Redevelopment Association sponsored AB 1290 (Isenberg) Chapter 942, Statutes of 1993, which proposed numerous reforms to the existing redevelopment process.  The bill focused on issues that had historically caused concerns among redevelopment critics, including the definition of "blight," the length of time a redevelopment plan stayed in effect, and mitigation agreements. 

In brief, AB 1290:  

· Altered the definition of "blight" by both modifying the specific definitions and dividing the conditions into two separate categories:  physical and economic.

· Specified term limits for new and previously adopted project areas, i.e., the term of the redevelopment plan, the term of the available flow of tax increment moneys, and the term of the agency's redevelopment powers. 

· Increased and modified penalties for the failure to expend tax increment moneys in an agency's Low and Moderate Income Housing Fund.

· Authorized the development of affordable housing units outside the project area to count toward an agency's inclusionary requirements.  Under the provisions of the bill, an agency must produce two units outside the project area for every one unit owed. 

· Prohibited the dedication of sales tax to an agency by its legislative body. 

· Authorized the financing of facilities or capital equipment made in conjunction with the development or rehabilitation of property used for industrial or manufacturing purposes.  

· Deleted provisions relating to negotiated mitigation agreements and, instead, provided for a guaranteed statutory pass-through beginning in the first year of a project area for all affected taxing entities.  

Redevelopment Reform 2005-2006

Exercise of the power of eminent domain by a public entity remains controversial.  Despite safeguards, examples of abuse do occur. Abuse typically derives from violations of existing law.  Remedies for abuse and violations of redevelopment law are provided under existing law. Where violations of law occur, parties may seek legal redress.   

During the summer and fall of 2005, three hearings were held to consider whether further reforms to state redevelopment law, including changes to the statutory definition of blight, may be beneficial in preventing misuse of eminent domain powers by local government entities.  The bipartisan committees participating in those hearings were:  Senate Local Government Committee; Senate Transportation & Housing Committee; Assembly Housing & Community Development Committee; and Assembly Local Government Committee. 


The bipartisan committee recommended eight bills for consideration by the Legislature.  Upon adjournment of the 2005-06 regular session the Legislature presented all eight bills to the Governor:  AB 773 (Mullin), AB 782 (Mullin), AB 1893 (Salinas), SB 53 (Kehoe) [bill heard in the Assembly Committee on Local Government], SB 1206 (Kehoe), SB 1210 (Torlakson), 
SB 1650 (Kehoe), and SB 1809 (Machado). Ultimately, each bill was signed and enacted into law by the Governor.

As redevelopment authority is the threshold to most eminent domain activity in California, the Governor and most observers believed that the reforms provided in those eight pieces of Legislation negated the need for further eminent domain reform as provided by ballot initiative in November 2006.   

Major legislation

AB 773 (Mullin) Chapter 161, Statutes of 2006:

· Allows voters in all cities and counties affected by a redevelopment ordinance up to 90 days to gather signatures to qualify a referendum on that ordinance.

AB 782 (Mullin) Chapter 113, Statutes of 2006:

· Removes the exception to the rule (for purposes of redevelopment) that a blight finding must be made in an area that is predominantly urbanized, in the instance where lots are of "irregular form and shape" and "inadequate size for proper usefulness."
AB 1390 (Jones) Chapter 409, Statutes of 2005:  

· Creates a 10 year statute of limitations for bringing actions against a redevelopment agency for various violations related to its low- and moderate-income housing fund (L&M Fund).  

· Requires an agency which has deposited inadequate L&M Funds to repay the funds with interest.

· Prohibits any repayment from the L&M Fund.

· Applies the provisions to all actions filed on or after January 1, 2006.

AB 1893 (Salinas) Chapter 98, Statutes of 2006:

· Clarifies that redevelopment agency tax increment funds may not be used for land acquisition, site clearance, or design costs of a building to be used as a city hall or county administration building.
SB 1206 (Kehoe) Chapter 595, Statutes of 2006:

· Provides three major reforms to California Redevelopment Law:  


1) Narrows the statutory “blight” definition; 


2) Increases state oversight by involving the Attorney General, Department of Finance and Department of Housing and Community Development; and, 


3) Makes it easier to challenge redevelopment decisions.  


· Reinforces the requirement that agencies make clear and well articulated findings as to the necessity of engaging in redevelopment activities.  

Other Legislation 

AB 517 (Hancock) died in the Assembly Committee on Housing and Community Development:  

· Would have allowed the Redevelopment Agency of the City of Berkeley to retain, until January 1, 2020, its ability to incur indebtedness exclusively for the purpose of increasing, improving, and preserving low and moderate income housing.  

· Would have allowed the agency to receive tax increment revenues to repay indebtedness incurred may be extended until January 21, 2060.

AB 921 (Daucher) died in the Assembly Committee on Housing and Community Development:  

· Would have allowed redevelopment agencies to extend the time limit on redevelopment activities for an additional 25 years without making a new finding of blight.  

· Would have provided the agency shall receive only 50 percent of the amount of tax increment that it otherwise received prior to the extension.

· Would have provided the agency may use no more than 40 percent of tax increment allocated for infrastructure improvements that have a general nexus to the production of market priced or affordable housing.

· Would have provided the agency shall use a minimum of 60 percent of tax increment allocated to increase, improve and preserve market period and affordable housing.

AB 939 (Mullin) died in the Assembly Committee on Housing and Community Development:  

· Would have expanded the area where a housing development may be located within the San Mateo County Redevelopment Agency Joint Powers Authority.  

· Would have limited amount of pooled housing funds that may be used to purchase the property is the equivalent of 80 percent of the appraised value of the property to be purchased.

AB 983 (Laird) Chapter 225, Statutes of 2005:

· Extends the operability of the separate definitions of affordable housing cost for any redevelopment agency within Santa Cruz County until January 1, 2008.  

· Allows Contra Costa County and Monterey County Redevelopment Agencies to use the same definition until January 1, 2008.

AB 1167 (Chu) died in the Assembly Committee on Housing and Community Development:
· Would have allowed the City of El Monte Redevelopment Agency, for purposes of transit oriented redevelopment, to amend its redevelopment plan.

· Would have removed time limits on incurring debt.

· Would have increased the allowable bonded indebtedness.

· Would have increased the amount of tax increment allocation to El Monte.

· Would have extended the time limit on the effectiveness of the redevelopment plan for El Monte.

AB 1265 (Leslie) died in the Assembly Committee on Housing and Community Development:

· Would have extended to three years after the adoption of an ordinance for a redevelopment agency to acquire land for, or commence the redevelopment of, a project, or entered into contracts for redevelopment.
AB 1330 (Karnette) died in the Assembly Committee on Local Government:

· Would have established the Harbor District Development Authority in the City of Los Angeles.
· Would have authorized the City of Los Angeles to designate the Los Angeles Board of Harbor Commissioners as the redevelopment agency for the Harbor.
· Would have redefined blight to fit the conditions in the Los Angeles Harbor District.
AB 1352 (Bogh) died in the Assembly Committee on Local Government:

· Would have allowed two redevelopment agencies located within the housing region to adopt a resolution for the purpose of pooling their low and moderate income housing funds for purposes of increasing, improving, and preserving the community supply of affordable housing.
AB 1472 (Coto) died in the Assembly Committee on Housing and Community Development:

· Would have allowed redevelopment agencies who have adopted redevelopment plans before December 31, 1993 to extend the time limit on effectiveness of the plan for a maximum of 10 additional years allowing 50 years from the adoption of the plan or January 1, 2019, if significant physical or economic blight remaining in the project area may not be reasonably eliminated without the extension of the time limit.

AB 1491 (Calderon) died in the Assembly Committee on Housing and Community Development:

· Would have allowed the County of Los Angeles to transfer no more than 50 percent of funds in its Low and Moderate Income Housing Fund to another public entity located no further than 15 miles from the nearest boundary line of the City of Industry.

AB 1606 (Salinas) died in the Assembly Committee on Housing and Community Development:

· Would have clarified how redevelopment agencies may calculate low and moderate income for purposes of housing eligibility, that has received assistance from a redevelopment agency, shall be based on income of each individual residing in the unit and not on the aggregate income of all residents.

· Would have clarified that four income eligible, single individuals may constitute a household to occupy a two bedroom unit.

· Would have clarified that two income eligible, single individuals may constitute a household to occupy a single residential hotel unit.
AB 2157 (Chu) died in the Assembly Committee on Housing and Community Development:

· Would have allowed the El Monte Redevelopment Agency to amend its redevelopment plan for the purposes of a transit oriented redevelopment project without making a finding of blight and without complying with any existing law provisions (except public notice requirement) with respect to amendments and time extensions.

· Would have altered the pass through agreements (if El Monte exercised the authority granted to it by this bill) for each affected taxing entity except for the County of Los Angeles, the Los Angeles Flood Control District, and the Los Angeles County Consolidated Fire Protection District.

· Would have provided that the El Monte Redevelopment Agency must follow the procedure (notice and hearing) requirements as provided by SB 211 (Torlakson), Chapter 741, Statutes of 2001.

· Would have declared that this redevelopment project to be sited on publicly owned lands in Downtown El Monte near the El Monte Busway Terminal, that does not require acquisition of private land or displacement of private business or residence, presented a unique opportunity for the San Gabriel Valley and the state to realize the goals of blight elimination and transit oriented development.

AB 2161 (Klehs) Chapter 563, Statutes of 2006:

· Allows the counting of new housing units, built outside an Alameda County Redevelopment Agency project area, toward meeting affordable housing requirements.

AB 2197 (De Vore) as introduced:  

· Would have required county board of supervisors' approval of a redevelopment plan adoption, amendment or merger if the redevelopment plan results in a division or a reduction of property tax revenue.

· Would have required county board of supervisors to hold public hearing to consider request for plan adoption, amendment, or merger within 60 days upon receipt of such request and deliver a decision within 90 days of receipt of the request.   

· Would have required county board of supervisors to invite all affected school districts, special districts, and the State Treasurer to present testimony at the meeting.

· Would have allowed a redevelopment agency to appeal a negative decision and request a rehearing.

· Would have allowed, if approval failed after a rehearing, a redevelopment agency to resubmit a plan one year following the rehearing.

· Would have allowed the county board of supervisors to waive the public hearing.


As amended April 19, 2006:

· Would have required the California Research Bureau of the California State Library to conduct a study and submit a report to the Legislature no later than July 1, 2007 that contain details of any oversight, review, or approval authority that any state or local government outside of California has with respect to redevelopment agency plan adoptions, amendments, or mergers.  
(Died in the Assembly Committee on Local Government)
AB 2346 (Oropeza) as introduced:

· Would have established the Los Angeles Harbor District Development Authority covering the entire port property in the City of Los Angeles by resolution authorized by the City Council of the City of Los Angeles.

· Would have provided funding for future development at the waterfront by capturing the tax increment.

As amended June 5, 2006:

· Would have made changes to the Infrastructure Finance District Law applicable only to the City of Los Angeles (Harbor District) to finance needed public infrastructure improvements.

(Died in the Senate Inactive File)

AB 2610 (Keene) died in the Senate Committee on Judiciary:

· Would have extended immunity from law suit to any person who acquired property from a redevelopment agency if that agency completed a clean up of hazardous materials.

· Would have allowed redevelopment agencies to adopt a biennial budget.
AB 2682 (Daucher) died in the Assembly Committee on Appropriations:  

· Would have required property tax increment generated by a redevelopment agency to be directed to the county rather than local educational agencies if the county is a low wealth county, defined as a county in which the percentage of countywide property tax revenue that was allocated to it during 2002-03 was less than the statewide average of such revenue allocated in each county.

AB 2922 (Jones) Vetoed:

· Would have required redevelopment agencies to record a document that specifies the date on which an affordability restriction will expire and describes the property that is subject to the restrictions. 


· Would have specified that interested parties, including any person or family of low or moderate income that is eligible to reside at, or is displaced or threatened with displacement from, a property subject to affordability covenants or restrictions, may sue to enforce those covenants or restrictions against the property owner.

Governor Schwarzenegger's veto message:  I am concerned about housing affordability in this state and the need to meet the housing demands of all Californians.  This bill attempts to ensure that low-income housing built with tax dollars complies with appropriate covenants and restrictions so that the housing is used by those for whom it was built.

While I support the intent of the author, I am concerned that this bill would allow individuals without a direct interest in a housing project to bring suit against the property owner for failure to comply with the covenants and restrictions attached to that property. I cannot support increasing the legal standing of persons who have no direct involvement in a matter.

I encourage the author to work with local agencies to ensure they are forcefully enforcing the law so that low-income housing built with taxpayer dollars is being used for its intended purpose.

SB 527 (Alquist) Chapter 262, Statutes of 2005:
· Requires redevelopment agencies to expend low- and moderate-income housing funds on housing for seniors, according to the proportion that low-income seniors are represented in the overall low-income population in that community.  

SB 1069 (Soto) Chapter 277, Statutes of 2005:  

· Allows redevelopment agencies to refinance bond debt if the terms of the refinance are less than the existing bond.

MISCELLANEOUS

AB 389 (Arambula) died in the Senate Committee on Rules:

· Would have allowed the Department of Health Services to draft its own document on home swimming pool safety to be made available on its web site if a private entity fails to do so by January 1, 2007.

AB 769 (Jerome Horton) Vetoed:

· Would have allowed a building code enforcement agency to seek a court order requiring an owner of residential rental property to complete 15 hours of education with respect to management of rental housing.  

· Would have required that the educational courses, seminars, or workshops be approved by the Department of Real Estate or the enforcement agency.

Governor Schwarzenegger's veto message:  Existing law already authorizes local housing authorities to pursue enforcement of local housing laws by landlords.  In fact, a number of California cities have already implemented the very program authorized by this bill.  This bill is redundant and unnecessary since it merely reaffirms current law by authorizing local enforcement agencies to seek from the courts an order mandating that a landlord of substandard housing successfully complete educational courses.

AB 781 (Leno) died in the Assembly Committee on Housing and Community Development:  

· Would have provided under the Ellis Act a five year notice of eviction to tenants at least 62 years of age or disabled.

AB 1383 (Pavley) Vetoed:  

· Would have created a revolving loan program, administered by the California Energy Commission (CEC), for use by affordable housing developers to finance up to 75 percent of the cost of photovoltaic systems.  The program is funded out of existing funds set aside for photovoltaic subsidies. The program sunsets on January 1, 2016.

· Would have required CEC to evaluate the level of funding needed and provides that a certain amount of moneys would be transferred from the Emerging Renewable Resources Account and the self-generation incentive program for distributed generation resources.

· Would have required CEC to collect a fee for each application for an allocation.  

· Would have established requirements for repayment of the allocations.

· Would have required CEC to submit a report, by October 31, 2007, and annually thereafter, to the Legislature on the portfolio of loans, the condition of the fund, and the anticipated demand.  

· Would have required CEC to report by January 1, 2006 on the estimated amounts needed to be transferred to the fund from various specified sources, upon appropriation of the Legislature.

Governor Schwarzenegger's veto message:  Solar energy offers all Californians a great opportunity to increase our peak energy production with safe reliable renewable energy.  This is why I developed the "Million Solar Roofs Initiative" which is an aggressive comprehensive solar plan that will result in the creation of 3,000 mega watts of clean energy by the year 2018.  Recognizing the initial capital investment for solar can be an impediment for some Californians, my plan included several incentives for those individuals including an exemption from the surcharge for all customers that participate in the state and federal rate reduction programs and a mandate that at least 10 percent of the funds spent under that program go to affordable housing projects.  This is in addition to existing law that provides an additional 25 percent increase in the amount of incentive for qualified low wealth applicants.

This bill creates the Low Income Housing Development Revolving Loan Program to help finance solar systems on affordable housing projects. As demonstrated by inclusion in my comprehensive plan, this is a concept I strongly support, however there are significant flaws with this bill.  The funding sources identified as seed money for the program are the Emerging Renewable Resources Account (ERRA) at the California Energy Commission and the Self Generation Incentive Program (SGIP) at the California Public Utilities Commission.  The ERRA has a zero balance and will not have any additional funding through December 31, 2008 and the SGIP program is limited to commercial and industrial projects.  Additionally, the SGIP program is a reimbursement program for the Investor Owned Utilities; no funding is ever collected making it unclear how any seed money would be available.

I encourage the Legislature to pass my "Million Soar Roof Initiative" which guarantees access to affordable solar energy for all Californians, including those with limited financial means.

AB 1583 (Montanez) died in the Assembly Committee on Rules:

· Would have stated the intent of the Legislature to offer mortgage guaranty insurance after a declaration of a state of emergency in an area affected by a disaster to eligible homeowners who need mortgage guaranty insurance to obtain loans backed by Fannie Mae and Freddie Mac for reconstruction and other uses eligible under the terms of the loan.

AB 1754 (Housing and Community Development Committee) Chapter 348, Statutes of 2005:

· Makes various technical changes to the California Housing Finance Agency's rules governing use of bond funds and regulating agency board members' ability to serve without conflict of interest.

AB 2160 (Lieu) as introduced:

· Would have stated the intent of the Legislature to enact legislation requiring the California Integrated Waste Management board, the State Energy Resources Conservation and Development Commission, and the Department of Housing and Community Development to develop voluntary, model statewide residential green building guidelines, and to provide to local jurisdictions on how to evaluate and use different green building strategies.

As amended August 28, 2006:

· Requires the state to identify and develop appropriate financing and project delivery mechanisms to facilitate state and private sector commercial building projects that are energy and resource efficient.

(Chapter 742, Statutes of 2006)

AB 2464 (Saldana) died in the Assembly Committee on Local Government:

· Would have prohibited the City of San Diego from approving or denying a proposal to convert rental units to condominiums until studies relating to the environmental impact of the proposed project and the impact of the proposed project on affordable housing in the jurisdiction.

AB 2562 (Saldana) failed passage on the Floor of the Assembly:

· Would have required new tenant notification requirements that must be fulfilled prior to the approval of a final subdivision map for the conversion of residential rental property into condominiums.

· Would have specified that the new tenant notification requirements shall not diminish, limit or expand the authority of any city, county, or city and county to approve or disapprove condominium projects.

· Would have increased the maximum amount of actual moving expenses and first month's rent a subdivider must provide if he or she failed to provide the required notice of a proposed condominium conversion to $1,000 and $1,500, respectively, and would have applied the same penalty to the failure to provide notice of approval of a final map for the conversion.

· Would have required that any action taken to attack, review, set aside, void, or annul the approval of a tentative map or parcel map be commenced within 90 days of the date of the decision.

AB 2723 (Pavley) Chapter 864, Statutes of 2006:

· Requires the California Public Utilities Commission to ensure that not less than 10 percent of the funds from the California Solar Initiative are used for the installation of solar energy systems on low-income residential housing.

· Permits the commission to incorporate a revolving loan or loan guarantee program into the initiative for low income residential housing.

· Provides that after January 1, 2006, any remaining funds shall be used to augment existing energy efficiency measures in low-income residential housing.

AB 2839 (Runner) failed passage in the Assembly Committee on Judiciary:

· Would have required low income tenants who obtain housing under federal program to sign an agreement promising that neither they or other household members, nor any of their guests, will engage in criminal activity or permit the dwelling to be used for criminal activity.

· Would have provided that a single violation of the lease provision relating to criminal activity is a material and irreparable breach of the lease and good cause of immediate termination of the tenancy.

· Would have permitted termination of tenancy even in the absence of a criminal conviction, so long as the violation is shown by "a preponderance of the evidence."

AB 2861 (Ridley-Thomas) Chapter 477, Statutes of 2006:

· Increases the fine for person who fails to correct a second or subsequent order to correct a lead hazard violation to $5,000 or by imprisonment for not more than six months in a county jail or by both fine and imprisonment.

AB 2912 (Torrico) died in the Assembly Committee on Housing and Community Development:

· Would have required the Department of Housing and Community Development to conduct a study that would have identified the costs and determined the feasibility of requiring developers of residential property to offer a solar energy option for each newly constructed housing unit.
· Would have required the department to submit a report on the findings of the study to the Legislature on or before January 1, 2008.
AB 2977 (Mullin) Chapter 478, Statutes of 2006:

· Requires new and remodeled pools and spas to provide at least one safety feature from a list of eligible features.
· Adds mesh fences and swimming pool alarms to the list of enumerated drowning prevention safety features.
· Requires remodeled pools and spas to cover drains with an anti-entrapment grate.
· Requires any person who agrees to perform any permitted work on a pool or spa to inform the consumer of the requirements of the Swimming Pool and Spa Safety Act.
· Requires the Department of Health Services, beginning January 1, 2007, to publish the approved pool safety information on their web site in a format consumers can download.
SB 1 (Murray) Chapter 132, Statutes of 2006:  

· Makes statutory changes necessary to expand the scope of the California Solar Initiative, a solar program implemented by the California Public Utilities Commission (PUC), to apply to all electricity utilities.

· Imposes specified requirements on the commission in implementing the initiative.

· Caps the total cost of the initiative at $3,350,800,000.

· Provides that the PUC can spend no more than $100,800,000 on solar thermal and solar hot water projects.

· Allows the PUC to allocate no more than $50 million for solar research development and demonstration projects.

· Requires developers to provide the option of solar panels on new homes. 

· Requires the California Energy Commission to develop eligibility criteria for solar energy systems that qualify for rebates and provide educational materials and assistance to builders into new construction.

· Requires the State Contractors Licensing Board to review and, if needed, revise its license certifications to ensure that contractors authorized to install solar energy systems have the requisite qualifications.

· Requires the PUC to submit an annual report to the Legislature on the success of the initiative and include specific information on funds allocated for solar thermal projects and for research and development.

SB 253 (Torlakson) Chapter 595, Statutes of 2005:  

· Makes various technical, non-controversial changes to statutes that relate to housing.

SB 286 (Lowenthal) Chapter 890, Statutes of 2006:

· The omnibus housing measure that makes technical and non-substantive changes to various sections of law dealing with housing.

SB 710 (Torlakson) Chapter 245, Statutes of 2006:

· Requires that if state surplus single-family residences are offered for sale to present occupants (who are low or moderate income and have occupied the residence for two years or more; or have occupied the residence for five years or more and whose household income does not exceed 150 percent of the area median income) in addition to certifying their income, the occupants must also certify their assets consistent with United States Department of Housing and Urban Development regulations.


· Adds to the definition of low or moderate income, for purposes of this provision, the requirement that the person or family has not had an ownership interest in property in the last three years.

SB 950 (Torlakson) Chapter 501, Statutes of 2005:  

· Expands the definition of "at risk for conversion" by requiring, that a property seeking to apply for low-income housing tax credits, must satisfy the following additional criteria:


1) The property is a multifamily rental housing development in which at least 50 percent of the units receive governmental assistance (as defined); and,


2) The restrictions on rent and income levels will terminate, or the federal insured mortgage is eligible for prepayment within five years after the application for tax credits.
· Clarifies tenant protections when a redevelopment agency or housing authority mortgage revenue bond is pre-paid.  Requires that rents remain restricted for existing tenants at the time of conversion until one of the following conditions arise: 


1) The household income exceeds 140 percent of the eligible income for the development;

2) The household voluntarily moves or is evicted for "good cause," as defined; 

3) Thirty years have passed after the commencement date of the qualified project period; or,
4) The sponsor pays relocation assistance and benefits. 


· Provides that upon the creation of a new regulatory rental agreement to maintain affordability, any unit occupied by a household whose income exceeds the rent limit, that household shall be charged a rent not to exceed 30% of the household's adjusted income, provided that rent is not increased by more than 10% per year. 

SB 1329 (Alquist) as introduced:

· Would have established, until January 1, 2010, the Healthy Food Retailing Initiative and, to the extent funding is available, requires the Department of Housing and Community Development, in partnership with the Department of Health Services, to provide loans and grants for the development of retail markets that will offer healthy, high quality, and affordable food in underserved communities.

As amended August 7, 2006:

· Removed the requirement of the Department of Housing and Community Development and replaced it within the Department of Food and Agriculture in administering the initiative.

· Would have required the department to report to the Legislature annually on any projects funded by describing outcome data, fruit and vegetable sales data, and describing the most promising healthy food retailing innovations.

(Died in the Assembly Committee on Appropriations)
SB 1330 (Dunn) failed passage in the Assembly Committee on Housing and Community Development:

· Would have modified and conformed the prevailing plaintiff attorney's fee award provisions in three housing statutes, the anti-NIMBY (Not In My BackYard), no-net-loss, and density bonus laws.
SB 1676 (Ducheny) failed passage on the Assembly Floor:

· Would have created uniformity in the amount of notice an owner is required to give tenants in a residential rental property being converted and sold as condominiums, community apartment projects, or stock cooperatives.

· Would have required that the notice to existing tenants of housing proposed to be converted into condominium be provided after the tentative map is approved, and stipulates that the owner may not change the terms of tenancy for 180 days from the date of the notice.

· Would have required that the tenant of a residential housing unit approved for conversion to condominiums be given 180 days notice (instead of 90 days) of the intent to sell the unit, and prohibits the owner from changing the tenancy during this time period.
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